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Taxpayers.

FI NAL ORDER

On Decenber 13, 1990, a Recommended Order was submtted to the

Comm ssi oner of Revenue by the Adm nistrative Law Judge for the
Department of Revenue In the above-styled action. Pursuant to §41-

22-16(a)(2) Code of Al abama 1975, the Conm ssioner of Revenue has

reviewed the record, consisting of stipulations, exhibits, briefs

and the Recommended Order and it is the opinion of the Conmm ssioner

that the Recommended Order of the Adm nistrative Law Judge |Is due

to be reversed, and therefore the followwng Oder is due to be
ent er ed.

PRELI M NARY STATEMENT

Mander son and Associ ates, Inc. (Manderson) and MEH Managenent,
Inc. (MaH) both filed petitions for refund of incone tax for the
tax year 1986. The Revenue Departnent denied the refunds and the

Taxpayers appealed to the Admnistrative Law D vision. The appeals
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were consol i dated and submtted for decision on a joint stipulation
of facts. Andrea L. Wtcher, Esq. represented the Taxpayers and
assi stant counsel Dan Schrmael i ng represented the Departnent. This
Recommended Order is based on the stipulated facts and briefs filed
by both parties.
FI NDI NGS OF FACT

Manderson and M3H (Taxpayers or corporations) are both
donesti c Al abama corporations and both corporations had the sane
three Georgia residents as shareholders In 1986.

Bot h corporations operated primarily In Georgia during 1986.

Mander son had no I ncone all ocable or apportionable to Al abama in
1986 and only 6.8339% of MaH s i ncone woul d have been apporti oned
and none woul d have been directly allocated to Al abanma in 1986.

Manderson and M3H both filed regular Al abama corporation
I ncone tax returns for 1986 and reported incone from all sources
both within and outside of Al abanma. Manderson reported and paid
tax of $372,141. 00 and McH reported and paid $25, 052. 00. The MEH
return reflected a credit for incone taxes paid to Virginia and
Pennsyl vani a.

Both corporations filed S corporation returns with the State
of Georgia in 1986. As a result, each sharehol der included his
di stributive share of the inconme, |osses, deductions and/or credits
of both corporations on his individual 1986 Georgia return. Each

sharehol der also clained a credit on his individual Georgia return
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for his proportionate share taxes paid by both corporations to
Al abama.

The CGeorgi a Revenue Departnent disallowed the credit clained
by the individual shareholders for the tax paid by the corporations
to Al abama, and accordingly assessed additional CGeorgia tax agai nst
each of the sharehol ders on February 15, 1990.

On March 13, 1990, both corporations filed anended 1986
returns with the Departnment and clainmed a credit against their
Al abama liability for the tax assessed by Georgia against the
i ndi vi dual sharehol ders. As a result, Manderson clained a refund
of 4177,175.00 and M&H cl ained a refund of $9, 128. 00.

Also on March 13, 1990, both corporations filed a second
anended 1986 Al abama return electing to be taxed as an S
corporation in Alabama for that year. Both corporations filed a
petition for refund along with the anended S corporation return
claimng a refund of all taxes previously paid to Al abama for 1986
($372, 141. 00 for Manderson and $25,052.00 for M3H).

The parties agree that if the corporations had been foreign
corporations in 1986 or were taxed as S corporations in A abama for
1986, then Manderson would owe no tax and M5' would owe tax only on
the small anobunt of I ncone apportionable to Al abama in that year.

The parties also agree that if the corporations had filed regul ar
corporation returns in Georgia instead of S returns, then Al abam

woul d have allowed a credit for the tax paid by the corporations to



CGeorgi a.
CONCLUSI ONS OF LAW

The Taxpayers argue (1) that they should be allowed a credit
agai nst Al abana tax under Code of Ala. 1975, §40-18-21 for the tax
pai d by the individual shareholders to the State of Georgia In 1986
and (2) that they should be allowed S corporation treatnent In 1986
based on their election to file anended 1986 S corporation returns
on March 13, 1990. The Taxpayers are wong on both points.

A tax credit |Is granted by |egislative grace and nust be
strictly construed agai nst the taxpayer. 71 Am Jur. 2d, State and

Local Taxation, §549, et seq. The credit allowed by §40-18-21 can

only be clained by the person or corporation that actually pays the
inconme tax to the foreign state. The Taxpayers did not pay |ncone
tax to the State of Ceorgia in 1986, and thus cannot be all owed a
credit in Al abama under §40-18-21.

Al so, the Taxpayers cannot be treated as S corporations for
1986 because they failed to tinely elect S corporation treatnent as

required by Code of Ala. 1975, §40-18-160 and related federal

provision 26 U S. C A §1362. See, Fulk and Needham Inc. v. U S

208 F. Supp. 39; Sinons v. U S., 208 F. Supp. 744.

By virtue of the requirenents of Al abama's credit statute and
the untinely election of Taxpayers to seek "S" treatnent, the
Department's deni al of Taxpayers' Petitions for Refund of incone

tax for tax year 1986 |Is due to be upheld. This is a Final Oder
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and nmay be appeal ed pursuant to §41-22-20 Code of Al abama 1975.

DONE AND ORDERED on this the 7th day of January, 1991.

JAMES M SI ZEMORE, JR , Comm ssi oner



