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FI NAL ORDER

The Revenue Departnent assessed incone tax against Terry and
El enda G Turner (Taxpayers) for 1986. The Taxpayers appealed to
the Adm ni strative Law D vision and a heari ng was conducted on June
4, 1991. CPA Jerry W Carden appeared for the Taxpayers.
Assi stant counsel Dan Schnaeling represented the Departnent. This
Final Order is based on the evidence presented at the hearing.

FI NDI NGS OF FACT

El enda Turner (Taxpayer) and her husband Herman Sanders fil ed
joint Al abama incone tax returns and reported |osses from their
farm ng business for the years 1977 through 1981. Hernman Sanders
was killed in a farm ng accident in 1981.

The Taxpayer continued farmng and reported taxable incone in
1982, primarily fromthe sale of sone of the farm equi pnent. The
Taxpayer offset her 1982 incone by carrying forward the NOLS from
the prior years. The Departnment reviewed the return, adjusted the

Taxpayer's NOL conputation, and sent the Taxpayer a letter
indicating her correct 1982 liability and also the remaining NOL

carryover available for later years.



2

The Taxpayer continued farm ng and reported operating | osses
in 1983, 1984 and 1985. The Taxpayer married Terry Turner in 1985
and the couple quit farm ng and sold the remai ning farm equi pnent
in 1986. The Taxpayers carried forward the 1983, 1984 and 1985
NOLs to offset the incone realized in 1986

The Departnent reviewed the 1986 return and reduced the NOL
carryover from prior years. Specifically, the Departnent
reconputed the NOL carrybacks and carryovers for the entire period
1977 through 1986 and all owed only one-half of the pre-1982 | osses
to be carried forward to 1982. The remaining pre-1982 | osses
attributable to Herman Sanders were disallowed. As a result, the
pre-1982 | osses no longer fully negated the 1982 taxable incone,
which required that sonme of the 1983, 1984 and 1985 operating
| osses had to be carried back to 1982. Consequently, the |osses
avail able for carryover to 1986 were reduced, which resulted in
additional taxable incone in 1986. The prelimnary assessnent in
issue is based on the above adjustnents. Department Exhibit 1
showing the Departnent's treatnent of the NOL carrybacks and
carryovers from 1977 through 1986 is attached.

The Taxpayers do not dispute the technical accuracy of the
Departnment's adjustments. Rather, the Taxpayers contend that the
Departnent's actions constitute an unauthorized reexam nation of
the 1982 return which is prohibited by Code of Ala. 1975, §40-18-

56. The Taxpayers al so argue that the Departnent cannot "reopen"
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the 1982 tax year because of the three-year statute of limtations
set out at Code of Ala. 1975, §40-18-45.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-56 provides in part that "[No
taxpayer shall be subjected to wunnecessary exam nation or
i nspection, and only one inspection of a taxpayer's books or
accounts shall be nade for a taxable year . . . ." In this case the
Department has not unnecessarily reexam ned the Taxpayer's records
for 1982. Rat her, the Departnment was required to review the
Taxpayer's | osses goi ng back to 1977 so as to properly conpute the
NCL carryover available in 1986. |In other words, the Departnent
had to review 1982 in order to properly conpute the Taxpayers'
l[Tability for 1986. The exam nation was necessary and did not
vi ol ate §40-18-56.

Section 40-18-45 is not a bar to the present assessnent
because the Departnent has not assessed additional tax for 1982.

The Departnent is not prohibited fromauditing a tax year barred
by the statute of limtations for the purpose of determ ning the
taxpayer's liability for a current year that is open to assessnent.

The Departnent's initial adjustnents involving the Taxpayer's
1982 NCL were incorrect. The Departnment has now corrected it;
m stake and should not be prevented from applying the correct
calculations in conmputing the Taxpayers' liability for 1986. The

Departnent cannot because of prior erroneous calculations be
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estopped from assessing and collecting the correct anmount of tax

due. State v. Maddox Tractor & Equi pnent Conpany, 69 So.2d 426.

The above considered, the Departnent is directed to nmake the

prelimnary assessnent in issue final, wth applicable interest.

Entered on July 24, 1991.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



