STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ Docket No. S. 90-257
| NDUSTRI AL SAFETY PRODUCTS, | NC.
1502 Tel egraph Road §
Mobile, AL 36611
§
Taxpayer .
§
FI NAL ORDER

The Revenue Departnent assessed State and | ocal sales tax and
Mont gonery County, WIlcox County and |ocal wuse tax against
I ndustrial Safety Products, 1Inc. (Taxpayer) for the period
Sept enber, 1986 through August, 1989. The Taxpayer appealed to the
Adm ni strative Law Division and a hearing was conducted on January
29, 1992. Bruce El'y represented the Taxpayer. Assistant counsel
J. Wade Hope represented the Departnent.

FI NDI NGS OF FACT

The Taxpayer sold nmaterials at retail to asbestos renpva
contractors during the period in issue for use in asbestos renoval
projects. The materials include air and water filters, coveralls,
protective glasses, gloves, goggles, boots, hoses, portable
decont am nati on showers, respiratory equi pnment, trash bags, warning
signs and | abel s, brushes, nozzles and other related itens. Most
if not all of the nmaterials in issue are required by Al abanma and
federal law and regulations to be used when conducting asbestos
removal wor k.

The Taxpayer argues that all of the materials in issue were
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acquired and used primarily by the contractors for asbestos
removal , i.e., pollution control, and should be exenpt from sal es
and use tax pursuant to the pollution control exenptions found at
Code of Ala. 1975, §§40-23-4(16) and 40-23-62(18).

The Departnment concedes that asbestos renoval constitutes
pollution control and that all materials used to actually renove
and contain the asbestos should be exenpt. Those itens conceded by
the Departnent include decontam nation showers, plastic sheeting,
storage containers and simlar itens. However, the Departnent
argues that all "personal safety" materials used primarily to
protect the workers should be taxed. Those itens include hard
hats, respirators, protective foot gear, etc. and are the itens
included in the assessnents in issue.

CONCLUSI ONS OF LAW

Al abama | aw exenpts from sales and use tax all property
acquired primarily for the control, reduction or elimnation of air
or water pollution. See, §8§40-23-4(16) and 40-23-62(18). I n
appl ying the exenptions, the primary purpose for which the property
was acquired is controlling, and not whether the property was used
to control pollution. For exanple, a water filter installed at a
factory primarily to prevent pollutants fromescaping into a river
woul d be exenpt, but the sanme filter would be taxable if installed
primarily to capture a material in the water and return it for

reuse in the manufacturing process. |In the latter case, the filter
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woul d still control pollution, but it would not be exenpt because
it was not installed primarily for pollution control.

If this case turned on the Departnent's distinction between
"pollution control” and "personal safety”, all of the materials in
i ssue woul d be exenpt because they woul d not have been purchased by
the contractors "but for" the asbestos renoval projects. The
personal safety function relates directly to and is incidental to
pol lution control. Nonet hel ess, the materials are not exenpt
because they were acquired by the contractors primarily for use in
conducting their profit-notivated business, and not primarily for
pol lution control.

Material or equipnent purchased and used primarily as an
integral and necessary part of a profit-making business activity is

not tax exenpt. In Chem cal Waste Managenent, Inc. v. State, 512

So.2d 115, a pollution control facility and equipnent used to
control and contain hazardous waste was determ ned to be integral
and necessary to the taxpayer's business and thus not exenpt -- "

the taxpayer's containment equipnent is the very property

from which its profits are derived". See, Chem cal Waste

Managenent, at page 118. Li kewi se, the nmaterials in issue were
pur chased and used by the contractors as a necessary and integral
part of their primary business activity. The fact that the
contractors' primary business involves pollution control should not
allow themto purchase the tools of their trade tax-free.

The Taxpayer argues that any sales tax will be passed on by
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the contractors to their custoners, thereby defeating the
Legislature's intent to reduce the cost to businesses of renoving
asbest os. But the sales tax in issue is levied on the asbestos
contractors as the retail purchasers, and not on the contractors

custonmers. The contractors are not required to pass the tax on to
their custoners, and may absorb the tax as a cost of doi ng business
just as any other operating cost. The fact that the economc
burden of the tax may be passed to a business that could have
directly purchased the materials tax-free cannot relieve the non-
exenpt contractors (and thus the Taxpayer) in this case from

liability. See generally, State v. King and Boozer, 314 U.S. 1, 62

S.Ct. 43.

The fact that the materials could have been purchased tax-free
directly by the contractors' custoners also does not relieve the
Taxpayer of liability. The Al abama Suprene Court has recognized
that property may be taxable if acquired for business purposes by
one taxpayer, but tax-exenpt if purchased primarily for pollution

control by another. See, Chem cal Waste Managenent, at page 118,

as foll ows:

It mght be true, as the taxpayer contends,
t hat another conpany engaged in a different
business, but wth the sanme equipnment to
contain, say, solid waste fromleaking into a
wat er supply, woul d get the exenption, whereas
the taxpayer here would not. |In the case of
t he taxpayer here, that equipnent is integral
to and is in fact the very service that the
t axpayer purports to provide. It does not
represent an unrecoverable cost of the
enterprise as it would to a conpany which
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manuf actures widgets and is required by lawto
contain its solid waste; the taxpayer's
contai nment equipnment is the very property
fromwhich its profits are derived.

There is a valid distinction between non-productive property
acquired and used by a business to contain its own pollution
(exenpt), and property acquired and used by a business as a
necessary and integral part of a profit-making activity (taxable).

The contractors did not purchase the materials in issue for the
primary purpose of protecting the environnment, and woul d not have
purchased the materials "but for” the fact that the materials were
necessary to conduct business. The Legislature did not intend for
the exenption to apply in that case.

The above holding is supported by the rule of construction

than an exenption fromtaxation nust be strictly construed agai nst

the exenption and for the Departnent. Brundidge MIIing Conpany v.

State, 228 So.2d 475; Community Action Agency of Huntsville v.

State, 406 So.2d 890.

Under this ruling, all of the materials sold by the Taxpayer,
including the itenms previously conceded as exenpt by the
Departnent, are taxable. However, | amw thout specific authority
under current law to increase the anmount of an assessnent.
Consequently, the Departnent is directed to make the prelimnary

assessnments in issue final as entered, plus applicable interest.

Entered on Septenber 17, 1992.



Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



