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The Revenue Departnent assessed incone tax agai nst Dorothy B.
McCl eskey (Taxpayer) for the year 1988. The Taxpayer appealed to
the Admnistrative Law Division and a hearing was conducted on
Decenber 11, 1990. Jerry M Brannan appeared for the Taxpayer
Assi stant counsel Dan Schnaeling represented the Departnent. This
Final order is based on the evidence and argunents presented by
both parties.

FI NDI NGS OF FACT

The Taxpayer was divorced in June, 1988. The divorce decree
requi red the Taxpayer's ex-husband to pay "alinony in gross" of
$12,150.00 to the Taxpayer within 30 days from the date of the
decree. The Taxpayer also received the marital residence and the
ex- husband was required to either pay off the house or neke the
nmont hl y nortgage paynents as they cane due. The ex-husband el ected
to pay the nonthly nortgage paynments which total ed $826. 62 during
1988. The decree also provided that "the right of either party to
receive alinony is hereby reserved by the court for determ nation

at a later date".
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The Departnment contends that both the $12,150.00 lunp sum
paynent and also the nortgage paynments of $826.62 constitute
alinony and as such are taxable to the Taxpayer (subject to the
$10, 000. 00 | unp sum maxi mum set out in Departnent Reg. 810-3-14-
.01(10) (b) 4).

The Taxpayer argues that the paynents were alinony in gross or
a property settlenent and therefore not taxable to the Taxpayer.

CONCLUSI ONS OF LAW

Alinony is taxable to the recipient in A abama to the sane
extent as provided in 26 U S.C A §71. See Code of Ala. 1975, §40-
18-14(1). Paynments constitute taxable alinony under the above
sections if (1) paynent is received under a divorce decree; (2) the
decree does not designate the paynent to be excludable fromincone
by the recipient and nondeductible by the payer; (3) the parties
must not be nmenbers of the sanme household when the paynents are
made; and (4) there is no liability to make such paynents after the
deat h of the payee spouse.

In this case, the paynents were fixed as to anount and tine of
paynment and therefore constituted alinony in gross which is vested
and does not | apse upon the death of either party. See, Kenchel v.

Kenchel , 440 So.2d 567; MEntire v. MEntire, 345 So.2d 316. The

paynments thus did not satisfy (4) above and thus are not taxable as
alinony to the Taxpayer/wfe in this case.

The above consi dered the assessnent shoul d be reduced and nade
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final show ng no additional tax due.



Ent ered on Decenber 28, 1990.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



