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Duncan P. Liles, Jr. & Margaret Liles (Taxpayers) incurred a
loss in 1989 and attenpted to carry the loss back for refunds to
1984 and 1986. The Departnent disallowed the carryback and the
Taxpayers appealed to the Adm nistrative Law Division. A hearing
was conducted on June 25, 1991. Attorney D. Kyle Johnson and CPA
Janmes B. Billingsley appeared for the Taxpayers. Assistant counsel
Dan Schnaeling represented the Departnment. This order is based on
the facts and argunents presented by the parties contained in the
transcript of the hearing along with exhibits and the Recommended
Order of the Adm nistrative Law Judge.

FI NDI NGS OF FACT

The Taxpayers executed a wai ver on March 5, 1990 all owi ng the
Revenue Department until April 15, 1991 to assess additional incone
tax for the years 1984 and 1986. The Departnment subsequently
entered final assessnents for both years on Cctober 17, 1990.

Duncan Liles (Taxpayer) tel ephoned the Departnent concerning
the assessnments on or about Novenber 13, 1990. The Taxpayer

concluded from the call that he did not have to appeal the
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assessnments but instead would be allowed to carry a loss in 1989
back to offset the tax due for 1984 and 1986. However, the
Department enpl oyee that talked to the Taxpayer understood only
that the Taxpayer wanted to use the 1989 refund to pay off the
final assessnents for 1984 and 1986. The enpl oyee would have
voi ded the assessnents if she had known that the Taxpayer intended
to carry the 1989 |oss back to 1984 or 1986. See transcript at
pages 17-22.

In any case, the Taxpayers failed to appeal the final
assessnments within thirty days as required by Code of Ala. 1975,
40- 2- 22. I nstead, the Taxpayers filed their 1989 return on
Novenmber 20, 1990 and claimed NOL carrybacks to 1984 and 1986

The Departnent denied the carrybacks because of the fina
assessnments for 1984 and 1986. The Departnent's position is that
a final assessnent unappealed from is conclusive and cannot be
r eopened.

The Taxpayers also filed a 1989 S corporation return for
Liles, Inc. on Novenber 20, 1990 and attenpted to pass a | oss by
the corporation through to their individual return. Liles, Inc.
had filed as an Al abama S corporation for the four years precedi ng
1989. The Departnent disallowed S corporation status because the
return was filed after the corporation's Septenber 15th filing
deadline. The Departnent's position is based on

Reg. 810-3-160-.01, which requires a corporation to elect S status
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by the tinely filing of an S corporation return in each year.

CONCLUSI ONS OF LAW

The primary issue is whether a NOL can be carried back to
reopen a tax year that has been finally assessed and not appeal ed.
A NCOL can be carried back to rel ease a contingent obligation

only. Al abama Ed. Ass'n. v. Gayson, 382 So.2d 501. The Suprene

Court reiterated in Gayson that a final

assessnment unappeal ed fromis fixed and cannot be reopened.' See

1

In Grayson, the Suprenme Court held that an incone tax liability
beconmes fixed either (1) upon entry of a final assessnent, or (2)
three years after the return is filed. However, there are other
ci rcunst ances which may cause the tax liability to remain open or
contingent beyond three years. For exanple, income tax may be
assessed within five years if the taxpayer omts nore than 25% of
his income, see §40-18-45(a), or at any tine if no return or a
fraudulent return is filed, see §40-18-46(a). Al so, tax paid
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al so, Lanbert v. State, Departnent of Revenue, 414 So.2d 983

Consequently, the final assessnent for 1984 and 1986, not having
been tinely appealed as required by §40-2-22, are fixed and the
Taxpayers cannot carry back their 1989 |oss to those years. |In any

case the loss could not be carried back to 1984 because that year

t hrough m stake may be refunded within three years after the tax is
pai d, see, §40-18-43. In many instances incone tax is not paid
until long after the return is filed. In short, an incone tax
ltability is not necessarily fixed three years fromwhen a return
is filed. Rather, in ny opinion a tax liability is fixed when the
t axpayer can no | onger anmend or appeal the anmount due or receive a
refund of an anpbunt already paid. As noted, under prevailing case
law a final assessnent unappealed from cannot be changed and
therefore constitutes a final liability under the above definition.
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is outside of the three year statute.

However, the Taxpayers should be allowed to carry the 1989
loss in full back or forward to any other year or years within the
statute that are not barred by a final assessnent. See, State v.

First National Bank of Auburn, 141 So.2d 196.°2

The Taxpayer al so argues that he was m sl ed by the Departnent
into not appealing the final assessnents. However, the Departnent
enpl oyee did not intentionally m slead the Taxpayer and woul d have
set the assessnents aside if the Taxpayer had told her that he
intended an NOL carryback to 1984 and 1986. In any case, the

jurisdictional requirenents of §40-2-22 cannot be waived because

2

In the First National Bank of Auburn case, the Departnent denied a
| oss carryback to a year that had been finally assessed and al so
tried to reduce the | oss available for carryforward by the anount
that could have been carried back but for the final assessnent.
The Suprene Court disagreed and held that if the |loss could not be
carried back, then at the least it could be carried forward in
full, without reduction. Although the Court | ooked on the denial
of the carryback with disfavor, it did not rule that a NOL can be
carried back to reopen a year that has been finally assessed.
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t he Taxpayer m sunderstood or was m sinformed concerni ng his appea

rights. See, Maddox Tractor and Equi pnent Conpany, Inc. v. State,

69 So.2d 426.

The second issue is whether Liles, Inc. should be recognized
as an Al abama S corporation for 1989.

Section 40-18-160(1) provided in 1989 that the "election to be
an Al abama S corporation shall be nade or term nated i n accordance
with said 26 U S. C. §1362 and (Departnent) regulations”. The
problem is that §1362 and Departnent Reg. 810-3-160-.01 are
conflicting. Section §1362 provides that after a corporation
elects S status it automatically continues as an S corporation in
each subsequent vyear until the election is termnated by the
shar ehol der s. However, Reg. 810-3-160-.01 requires that a
corporation nust annually elect S treatnent by tinely filing an S
corporation return in each year.

In my opinion the intent of §40-18-160(1) was to make §1362
controlling. Neither §40-18-160 nor §1362 requires a corporation
to elect S corporation status each year by the tinely filing of a
return. The only tinely filing requirenent in §40-18-160 rel ates
to nonresidents who nust file a consent to be taxed by the due date
of the return, see subparagraph (2). That requirenent does not
apply in this case because the Taxpayers are Al abanma residents.
Thus, Reg. 810-3-160-.01, insofar as it conflicts with §1362 by

requiring a tinely filing of each year's return, is invalid.
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Liles, Inc. elected to file as an Alabama S corporation in the
years preceeding 1989 and therefore should also be allowed S

corporation treatnment in 1989.°

This Final Order nay be appealed in accordance with Code of

Ala. 1975, §41-22-20.

Ent ered on Decenber 4, 1991

JAMVES M SI ZEMORE, Comm ssi oner

3

Section 40-18-160 was anended effective January 1, 1990 so that any
corporation that qualifies as a federal S corporation will also
automatically be recogni zed as an Al abama S corporation.



