STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. I NC. 91-140
BILLY H & GAY DEAVERS §
322 74th Street North
Bi rm ngham AL 35206, §
Taxpayers. §
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The Revenue Departnent assessed. incone tax against Billy R
and Gay Deavers (Taxpayers) for the years 1986, 1987 and 1988. The
Taxpayers appealed. to the Admnistrative Law D vision, and a
heari ng was conducted on May 13, 1992. Billy H Deavers (Taxpayer)
appeared at the hearing. Assistant counsel Mark Giffin
represented the Departnent.

FI NDI NGS OF FACT

The Taxpayer worked as a traveling sal esman during 1986, 1987
and 1988 and clained various business related deductions on his
Al abama returns for those years.

The Taxpayer kept sone receipts, but primarily the deductions
were based on the Taxpayer's travel diary and a daily | og show ng
his business travel and rel ated expenses. The Taxpayer cl ains that
the log and diary were approved by the IRS in the m d-1960's and
that additional records are not required.

The Departnment audited the Taxpayer and allowed only the
deductions for which verifying receipts were provided. Sone

unverified neal and | odgi ng expenses were allowed if the Taxpayer's
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records showed that he was out of town on business at the tine.
The exam ner also allowed an estimted m | eage expense of between
25,000 and 26,000 m | es each year.

The Taxpayer provided the exam ner with additional notel and
hotel receipts during the audit in support of his deductions. The
exam ner subsequently di scovered that the recei pts had been forged.

VWen confronted, the Taxpayer admtted that he had forged the
records in an effort to verify his log entries. The Depart nent
subsequently assessed a 50% fraud penalty in each year based an the
forged records.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-15(a)(1) is nodeled after 26
US CA §5162 and allows a deduction for all ordinary and
necessary expenses incurred in a trade or business. In such cases,
federal case law and authority can be used in interpreting the

Al abama statute. Best v. State, Departnent of Revenue, 417 So.2d

187 (1981).

The Taxpayer argues that his daily, log and diary entries are
sufficient wi thout supporting records. However, federal law, at 26
US CA §274, requires a taxpayer to keep specific records
sufficient to verify all clainmed deductions. A taxpayer's
unsupported testinmony w thout adequate records is not sufficient to
prove a deduction. See also, Dept. Reg. 810-3-5-.02.

Consequent |y, the Taxpayers self-serving and unsupported diary and
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| og book entries are not adequate to verify his clained deductions.

The Departnent applied the 50%fraud penalty |evied at §40-18-
49 because the Taxpayer admttedly forged receipts during the audit
in an attenpt to verify his clainmed expenses. However, the fraud
penalty can be applied only if the Taxpayer intended to conmt
fraud at the time he filed the returns. The Departnent has not
proved that the returns were filed with the willful intent to evade
t ax. Rat her, the false. records were prepared after the returns
were filed in an effort to satisfy the Departnment exam ner. The
fact that the Taxpayer failed to keep adequate records does not by

itself prove fraud. Biggs v. U S., 440 F.2d 1

By forging the records the Taxpayer may have viol ated one or
nmore crimnal statutes, specifically §40-29-110 (attenpt to evade
or defeat tax) and §40-29-116 (fraudulent returns, statenents, or
ot her docunents), but the civil fraud penalty |evied at §40-18-49
does not apply.

The above considered, the fraud penalties should be renoved
and the assessnents should then be nade final, wth applicable
i nterest.

Entered on June 24, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



