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§

Taxpayer .
FI NAL ORDER

The Revenue Departnent assessed State and Bal dwi n County sal es
tax against Craft Devel opnent Corporation, d/b/a Cotton Creek C ub
(Taxpayer) for the period January 1, 1988 through July 31, 1990.

The Taxpayer appealed to the Adm nistrative Law Division and a
heari ng was conducted on August 20, 1991. Bruce Ely appeared for
t he Taxpayer. Assi stant counsel Beth Acker represented the
Depart ment . This Final Oder is based on the evidence and
argunents presented by the parties.

FI NDI NGS OF FACT

The Taxpayer operates a recreational/social facility (the
club) in @ulf Shores, Al abama. The club includes an 18 hol e gol f
course, tennis courts, a swinmng pool, banquet and restaurant
facilities and various other anenities common to a country cl ub.

The club has approximately 192 nenbers that paid a one-tine
initiation fee and al so pay nonthly nenbership dues. The nenbers
have unlimted access to all club facilities wi thout extra charge,
except social nenbers nust pay a green fee to play golf. The
public can play oh the golf course on a space avail able basis by

first paying a green fee. All of the club's non-golf related



facilities are private and can be used by nenbers and invited
guests only.

The Taxpayer presently pays the "public anusenent"™ gross
receipts tax levied at Code of Ala. 1975, §40-23-2(2) on alll green
fees and cart f ees at the golf course. The Departnent audited the
Taxpayer and assessed additional tax on the nonthly nenbership dues
paid by the club nenbers.

The Departnent argues that the Taxpayer's golf course
constitutes a public place of anusenment and constitutes a public
pl ace of anusenent and consequently that the Taxpayer's gross
receipts from all sources are taxable. The Departnent also
consi ders
initiation fees to be taxable, although not included as part of the
assessnment in issue.

The Taxpayer contends that the tax applies only to gross
recei pts derived fromthe operation of the public golf course.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-23-2(2) levies a tax as foll ows:

Upon every person, firm or corporation engaged or
continuing wthin this state in the business of
conducting or operating places of anusenent or
entertainment, billiard and pool roonms . . . . golf
courses, or any other place at which any exhibition

di spl ay, anusenent or entertainnent is offered to the
public or place or places where an admssion fee is
charged, . . . an anount equal to four percent of the
gross recei pts of any such busi ness.

The intent of §40-23-2(2) is to tax gross receipts derived

from a specific public event, entertainnent or activity or from
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anmusenent devices. The tax is neasured by the "gross receipts of
any such business". "Such business" refers only to the specific
public activity engaged in by a taxpayer, in this case the public
gol f course. The tax does not apply to all other business
activities carried on by a taxpayer that are separate and distinct
fromthe public activity and not otherw se taxable under §40-23-
2(2).

In this case only the green fees and other gross receipts
derived from the golf course and related public facilities are

taxabl e.® The nonthly menbershi ps are not taxable because they are

1

The Taxpayer paid use tax when it purchased the golf carts and then
included the cart rental fees in the nmeasure of the gross receipts
tax. However, there is sone question whether the cart rentals are
subject to the gross receipts tax or the |lease tax, or both. The
Taxpayer can purchase carts tax-free if the |lease tax applies.
See, §8§40-23-1(9)) and 40-23-60(4)i. The question then would be
whet her the gross receipts tax is due in addition to the | ease tax.

Such doubl e taxation nay be permtted because the two taxes are on
different parties, the |lease tax is on the Taxpayer and the gross
receipts tax is technically passed on to the consunmer (golfer).
See, Starlite Lanes, Inc. v. State, 214 So.2d 324.
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separate and distinct fromthe public golf facility and are not
derived froma public activity. Rather, the nenbership dues are
paid for the privilege of belonging to the Taxpayer's private club
and are used to cover the general expenses of the club's

activities. See also, Northland Country Club v. Conmm ssioner of

Taxation, 241 N.W2d 806; Twi nbrook Swm Pool Corp. v. Conptroller

of Treas., 333 A 2d 49.

In summary, the gross receipts of a public golf course are
t axabl e, whereas the gross receipts of a private golf course such
as a private nenbership country club are not taxable. See State,

Departnment of Revenue v. Teague, 441 So.2d 914. A club is private

if only nenbers, invited guests and guests playing under a
reci procal agreenent allowed to play on the course the business of
operating are allowed to play on the course. A club is public if
it is "in the business" of operating a public golf course. Thus,
a private club that has only one or occasional public events (open
tournanents) would not be subject to the tax. Initiation fees at
a private club are not taxable for the sane reasons as nenbership
dues.

This holding is supported by the rule of construction that a
taxing statute nmust be strictly construed in favor of the taxpayer

and against the Departnment. State v. Community Blood and Plasm

Serv., 267 So.2d 176; M sener Marine Construction, | nc. .

Eagerton, 423 So.2d 161.
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The above considered, the Departnent is directed to enter a
final assessnent against the Taxpayer show ng no additional tax
due.

Entered on Cctober 22, 1991.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



