STATE OF ALABAMA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ DOCKET NO. S. 91-148
MERCY MEDI CAL, a corp.
P. O Box 1090 §
101 Villa Drive
Daphne, AL 36526, §
Petitioner. §
FI NAL ORDER

Mercy Medical, as |lessee of a facility or facilities owned by
the Special Care Facilities Financing Authority of the Cty of
Daphne-Villa Mercy, applied for a general sales tax exenption
certificate with the Departnent. The Departnent denied the
exenption and Mercy Medical appealed to the Admnistrative Law
Division. A hearing was conducted on January 21, 1993. Robert E.
G bney appeared for Mercy Medical. Assistant counsel Gaen Garner
represented the Departnent.

The issue in dispute is whether Mercy Medical is entitled to
a full sales and use tax exenption certificate pursuant to Code of
Ala. 1975, §l1-62-8. Section 11-62-8 is the tax exenption
provi sion for nunicipal special health care facilities.

Mercy Medical is an Al abama non-profit corporation and is a
tax exenpt entity under §501(c)(3) of the Internal Revenue Code.

Mercy Medi cal operates a special health care facility and has its

principle place of business in Daphne, Al abama. Mercy Medical al so



operates a care facility (the Birches) in Fairhope, Al abana and is
buil ding two new nedical facilities in the Gty of Mbile.

In 1979, the Al abanma Legi sl ature enacted the Minici pal Special
Health Care Facility Authority Act, Code of Ala. 1975, §11-62-1, et
seq., wWith the stated purpose of providing investnment funds to
finance public health care facilities in Al abama.

The Special Care Facility Financing Authority of the Gty of
Daphne-Villa Mercy (Villa Mercy was Mercy Medical's original nane)
was subsequently incorporated by the Gty of Daphne pursuant to the
above Act. The Authority has issued bonds on three occasions and
has used the bond proceeds to inprove or construct facilities
operated by Mercy Medical. Mercy Medical |eases the facilities and
pays the Authority rent sufficient to retire the bonds. The | atest
bond i ssue was for $13, 800,000.00 to be used to finance a new wi ng
on the Daphne facility and the two new facilities in Mbile.

Mercy Medical applied for a full sales and use tax exenption
in January, 1991 on the grounds that it was exenpt fromall sales
and use tax under §11-62-8. Subsection (d) of §11-62-8 provides a
sal es and use tax exenption as foll ows:

(d) If, pursuant to any contractual arrangenent between

an authority and a user, any facility has been or is to

be financed by a | oan from such authority, then in such

case the gross proceeds of the sale of any property used

in the construction and equipnent of such facility,

regardl ess of whether such sale is to such authority,

such user or any contractor or agent of either thereof,

shall be exenpt fromthe sales tax inposed by article 1

of chapter 23 of Title 40 and from all other sales and
simlar excise taxes now or hereafter levied on or with




respect to the gross proceeds of any such sale by the
state or any county, nunicipality or other politica
subdivision or instrunentality of any thereof. Further,
if, pursuant to any contractual arrangenent between an
authority and a user, any facility has been or is to be
acquired by such authority and l|leased or sold to such
user or has been or is to be financed by a | oan from such
authority, then in such case any property used in the
construction and equi pnment of such facility, regardl ess
of whether such property has been purchased by such
authority, such user or any contractor or agent of either
thereof, shall be exenpt from the use tax inposed by
article 2 of chapter 23 of Title 40 and all other use and
simlar excise taxes now or hereafter levied on or with
respect to any such property by the state or any county,
muni ci pality or ot her political subdi vision or
instrunentality of any thereof. (underline added)

The Departnment refused to issue a blanket exenption
certificate and Mercy Medical appealed to the Adm nistrative Law
Di vi si on.

The Departnent argued at the adm nistrative hearing that the
exenption certificate nust be deni ed because the City of Fairhope
and the Cty of Mbile both failed to pass the necessary
resolutions approving the Authorities' actions in those
jurisdictions as required by §11-62-1(8). However, Mercy Medical
subsequent|y provided the Departrment with copies of the appropriate
resol utions passed by both cities, and consequently, that issue is
no | onger in dispute.

The Departnent's second objection and the grounds on which the
exenption was initially denied is that Mercy Medical is entitled to
only a limted exenption under §11-62-8(d), not a blanket

exenpti on.



The Departnent contends that Mercy Medical is entitled to a
limted exenption only because §11-62-18(d) exenpts a user (any
qualified charitable organization operating a facility, such as
Mercy Medical in this case) only if the property is "used in the
construction and equi pnent” of a qualifying facility. | agree.

What was intended in subsection (d) by the words "construction
and equi pment of such facility" is not clear. A reasonabl e
argunent could be nmade that only materials used in the initia
construction and equipping of a qualifying facility should be
exenpt . *

However, the legislative intent behind creating health care
authorities was to provide for the construction of and conti nuing
operation of adequate facilities for those in need, including
orphans, the elderly, the sick, the physically disabled or
handi capped, and the nentally ill or retarded. See, Code of Al a.
1975, §11-62-2. Thus, the exenption should be construed to apply
to all property used in the initial construction and equi ppi ng of
a facility, and also for the on-going operation of a qualifying
facility.

"Equi pnrent" is defined by the Anerican Heritage D ctionary,
Second Col |l ege Ed., as follows: "1. The act of equipping . . . 2.

Something wth which a person, organization, or thing is

' In its response, Mercy Medical stated that the exenption

applies to "property and equipnent used in the course of
construction of the bond - finance capital inprovenents".



equi pped". "Equi p" is defined by the sanme source as follows:
"l.a. To supply with necessities such as tools or provisions".
Again, considering the broad purpose for the exenption, the
exenption should be construed to include not only the facility
itself and the permanent fixtures and machines wused in the
facility, but also all supplies and other itenms necessary for the
day-to-day operation of the facility.

However, notw thstanding the broad range of materials covered,
Mercy Medical is still exenpt from sales or use tax only if the
property is used in a qualifying facility.

Mercy Medical argues that it should be allowed the genera
exenpti on because the Departnent has issued general exenptions to
health care authorities established under Code of Ala. 1975, §22-
21- 310, et seq. Mercy Medical contends that the health care
authority exenption found at §22-21-333 is identical to the
exenption in issue at §11-62-18, and consequently that it should be
granted the sane exenption.

Section 22-21-333 does contain the sane sales and use tax
exenption | anguage as §11-62-18(d) for property purchased and used
in the construction and equi pnent of a facility. However, §22-21-
333 al so contains general |anguage not found in §11-62-8 stating
that "all properties of an authority . . . shall be exenpt from any
and all taxation . . ., including, but without limtation to,

license and excise taxes . . ." The Departnent construes that



phrase as granting a Title 22 authority a general exenption from
all taxes. Consequently, health care authorities established under
§22-21-310 are exenpt from sales, use and all other taxes, whereas
any authority or user governed by Title 11 is exenpt under §11-62-
18(d) only if the property is used in a qualifying facility. Mercy
Medi cal may not purchase nuch that is not used in a qualifying
facility, but if it does, sales tax is due.

The Departnent properly denied the general exenption. Mercy
Medi cal should be issued a Iimted exenption certificate for the
purchase of property used in the construction or on-going operation
of any qualifying facility.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on August 25, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



