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RECOMMVENDED ORDER

The Revenue Departnent denied three petitions for refund of
gasoline or nmotor fuel tax filed by Mathews and Mathews, Inc
(Taxpayer) for all or a part of the period Septenber, 1986 through
Novenber, 1989. The three petitions involve (1) the 4¢ per gallon
gasoline tax levied at §40-17-220, (2) the 8¢ per gallon notor
fuels tax levied at §40-17-2, and (3) a conbined petition involving
both the 8¢ and the 4¢ per gallon notor fuel taxes l|levied at §§40-
17-2 and 40-17-220, respectively.

The Taxpayer appealed to the Adm nistrative Law Division and
a hearing was conducted on Cctober 21, 1991. Roy CGrawford appeared
for the Taxpayer. Assistant counsel Beth Acker represented the
Departnent. This Recomrended Order is based on the evidence and
argunents presented by the parties.

FI NDI NGS OF FACT

The Taxpayer is a notor fuels distributor based in Wl ker
County, Al abama. The Departnent audited the Taxpayer and assessed
addi tional notor fuel and gasoline tax against the Taxpayer for the

period in issue. The Taxpayer paid the taxes to avoid additional
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penalty and interest and then filed the petitions for refund in
i ssue. The Departnent denied the refunds and the Taxpayer appeal ed
to the Admnistrative Law Division. The relevant facts concerning
each petition are set out bel ow

Petition (1) - The 4¢ per gallon gasoline tax |levied at §40-

17-220.

The Taxpayer contracted to sell gasoline to Wal ker County for
use in County vehicles during the audit period. The Taxpayer was
required by the contract to maintain at least two retail outlets in
each of the four road districts in the County.

The issue in this case is whether the Taxpayer sold the
gasoline directly to Walker County, in which case the sales were
exenpt fromthe 4¢ per gallon gasoline tax under
§40-17-220(d) (4), or 8§40-17-220(d)(4), or whether the sales were to
the independent station operators, in which case the county
exenption would not apply. The 7¢ per gallon gasoline tax |evied
at §40-17-31 is not in issue because sales to counties (or cities)
are not exenpt fromthat tax.

The Taxpayer sold gasoline through three types of service
stations during the audit period: (1) stations owned (or | eased)
and operated by the Taxpayer, (2) stations owned (or |eased) by the
Taxpayer and operated by an independent operator, but at which the
Taxpayer retained ownership of the gasoline inventoried at the

station and, (3) stations owned (or |eased) by the Taxpayer and
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operated by an i ndependent operator, but at which the Taxpayer sold
gasoline to the operator on consignnent, except that gasoline
delivered by the operator into Wal ker County vehi cl es.

The Departnment concedes that the sales at the category (1)
stations were by the Taxpayer directly to the County and therefore
exenpt. Those sales are not included in this petition.

Concerning the category (2) stations, the Taxpayer retained
title to the gasoline inventoried at the stations and al so owned
the tanks and punps at the stations. The Taxpayer determ ned the
price and anmount of gasoline inventoried at each station.

Al'l gasoline except the gasoline sold to Wal ker County was
handl ed as foll ows: The i ndependent operator sold the fuel
collected fromthe custonmer, and remtted the entire proceeds to
t he Taxpayer. The Taxpayer then paid 50% of the gross profit back
to the operator as a punpage fee.

Sales to Walker County at the category (2) stations were
handl ed as follows: The County enployee that bought the gasoline
signed a recei pt show ng the anmount purchased. The operator gave
the receipts to the Taxpayer and the Taxpayer in turn billed the
County. The County paid the Taxpayer and the Taxpayer then paid
the operator an agreed upon 5¢ per gallon punpage fee. Ni nety
percent of the gasoline involved in this petition for refund was

sold through category (2) stations.



4

Only one station falls into category (3). |In that case, the
Taxpayer sold nost of the gasoline to the independent operator on
consi gnnent . However, the operator also delivered gasoline into
Wal ker County vehicles at the price set by the Taxpayer and for the
sane 5¢ per gallon punpage fee received by the category (2)
stations. The sales to Wal ker County at the category (3) station
were handl ed the sane as at the category (2) stations - the County
enpl oyees signed a receipt for the gasoline, the operator gave the
receipts to the Taxpayer, the Taxpayer billed the County, the
County paid the Taxpayer, and in turn the Taxpayer paid a punpage
fee to the operator. The Taxpayer periodically replaced w thout
charge the gasoline that was delivered into the Wil ker County
vehi cl es.

The Departnent clains that the Taxpayer sold the gasoline to
t he i ndependent operators at the category (2) and (3) stations.
The Taxpayer argues that the sales were directly to the County,
with the operators acting as agents, and therefore exenpt.

Petition (2) - The 8¢ per gallon notor fuels tax levied at

§40- 17- 2.

The issue here is whether diesel fuel sold by the Taxpayer to
Wal ker County was for off-road use and therefore not subject to the
8¢ per gallon tax levied at §40-17-2. The additional 4¢ per gallon

nmotor fuel tax levied at §40-17-220 is not in issue because al
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sales (both on and of f road) to a county are exenpt fromthat tax,
see §40-17-220(d)(4).

The Taxpayer sold diesel fuel to Walker County during the
audit period and delivered the fuel to a County bulk storage
facility in each of the four County road districts. The County
then punped the fuel either directly into its vehicles or into
portabl e tanks for delivery to vehicles throughout the County. The
County failed to separately neter the fuel or Kkeep records
di stingui shing on-road and of f-road usage.

The County paid tax during the audit period on 20% of the fuel
used in three of the four road districts and on 45% of the fue
used in the fourth district. The remaining fuel was purchased tax-
free. The 20% 45% formul a was based on a 1987 study conducted by
the County indicating that approximtely 80-90% of the fuel in
three of the road districts and 55% of the fuel in the other
district was used in off-road equipnent. Thereafter, to avoid
having to keep specific records of how the fuel was used, the
County, allegedly with the approval of an unnaned Departnent
enpl oyee, began paying tax using the 20% 45% f or nul a.

The Departnent concedes that the County used part of the fue
off-road but clains that the Taxpayer is liable on all the fue
sold to the County because the County failed to either separately

meter or keep records showi ng on-road versus off -road usage.
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Petition (3) - The 8¢ and 4¢ per gallon notor fuel taxes

| evied at §§40-17-2 and 40-17-220, respectively.

The Taxpayer sold diesel fuel to various bui | di ng
contractors, strip mners, loggers, etc. during the audit period,
but did not charge tax on the sal es because the Taxpayer knew or
had reason to believe that the fuel was to be used off-road.

The Departnent clains that the Taxpayer is liable for the sane
reason as in petition (2) above. That is, the purchasers failed
to keep adequate records show ng that the fuel was used off-
road. The Taxpayer has proffered evidence showi ng that the fuel

was used for off-road purposes.

CONCLUSI ONS OF LAW

Petition (1) - Section 40-17-220(d)(4) exenpts sales to

counties and cities fromthe 4¢ gasoline tax. This petition turns
on whet her the Taxpayer sold the gasoline in issue directly to the
County, in which case the §40-17-220(d)(4) exenption would apply.
O herwi se the tax is due.

A sal e occurs when and where the seller transfers title, i.e.
delivers the goods to the purchaser. See §§7-2-106(1), 7-2-401(2),
and al so 40-23-1(a)(5). In this case the Taxpayer retained title
to the gasoline until the gasoline was delivered into the County

vehicles by the station operators acting as agents f or the
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Taxpayer. The sales were thus by the Taxpayer directly to the
County and therefore exenpt pursuant to §40-17-220(d)(4).

The sane is true for the County sales at the category (3)
station. VWhile the majority of the gasoline was sold to the
i ndependent operator on consignnent, the gasoline sold to \Wal ker
County was handl ed separately and in the sanme manner as at the
category (2) stations. The Taxpayer retained title to the gasoline
and the operator punped the gasoline into the County vehicles for
a set 5¢ per gallon punpage fee. The Taxpayer replaced the
gasoline sold to the County at no charge to the operator. Again
t he Taxpayer sold the gasoline directly to the County with the
operator acting as agent.

Petition (2) - Section 40-17-2 levies a tax "upon the selling,

using or consumng, distributing, storing or wthdrawing from
storage" of notor fuel used for on-road purposes. Mtor fuel sold
or used for off-road purposes is not taxable. |If the tax has been
paid once on the fuel, then the subsequent distribution,
wi t hdrawal , use, etc. of the sane fue
is not taxable, "the intent being that the tax shall be paid but
once", see §40-17-2.

Section 40-17-3 provides that (1) distributors shall pay the
tax based on sales, (2) storers shall pay based on w thdrawal s, and

(3) users shall pay on the anount used or consuned. Again, §40-17-
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3 enphasi zes that the tax shall apply only if the fuel is used for
on-road purposes.

In many cases a distributor may not know how the fuel is to be
used when it is sold. Accordingly, 840-17-11 provides that a
distributor is not liable for tax except (1) where the distributor
punps the fuel directly into an on-road vehicle, (2) where the
distributor sells to a retail dealer that sells to on-road
vehicles, and (3) where the distributor knows or has good reason to
know that the fuel is to be used for on-road purposes. Even if
(1), (2) or (3) above applies, the distributor can sell tax-free if
the purchaser is licensed with the Departnent pursuant with §40-17-
14. That |ast provision allowing tax-free sales to |icensed
purchasers should not be construed to nean that all sales to
unl i censed purchasers are taxable. That is not the case. Rather,
a sale by a distributor to an unlicensed purchaser is taxable only
if (1) , (2) or (3) above applies.

Under 8§40-17-11(3), a distributor is liable only if the
di stributor knows or has reason to believe that the fuel is to be
used for on-road purposes. |If the distributor objectively
determ nes after investigation that the fuel is to be used off-
road, then the sale by the distributor is not taxable.* Liability

for the tax then shifts to the purchaser/user.

'Departnent Reg. 810-8-1-.37 recognizes that a distributor
havi ng good reason to know that the fuel is to be used off-road is
not liable for the tax. That Reg. lists reasonabl e guidelines by
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A user (either licensed or unlicensed) is liable for the notor
fuel tax on all previously untaxed fuel that is used or consuned
for on-road purposes. See §40-17-3. Section 40-17-11 provides
that any user that purchases fuel froma distributor for on-road
use without advising the distributor of his intent is not only
liable for the tax but is also subject to a 100% penalty and is
guilty of a m sdeneanor. A dual user (soneone that uses fuel in
both on-road and off-road vehicles) is also required to obtain a

license fromthe Departnent pursuant to §40-17-14.

which a distributor can determne if the fuel is to be used off-

road, i.e., talking to user's enpl oyees, commopn usage, of fuel in
i ndustry, etc.
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The Departnent correctly recognizes that when a distributor
sells to an unlicensed dual user the fuel sold for off-road use can
be sold tax-free. See Departnent's brief at page 10.°2

However, the Departnent al so argues that the distributor bears
the risk of selling tax free to an unlicensed user. The Depart nent
contends that the dual user nust keep specific records
di stingui shing the fuel used for off-road and on-road purposes, and

that the distributor is liable if the user fails to keep adequate

records.

’Depart ment Reg. 810-8-1-.41(2) incorrectly states that sales
by a distributor to an unlicensed dual user are taxable whether the
fuel is used on-road or off-road.
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The Departnent's position is incorrect. A distributor cannot
be held |iable because a subsequent user fails to keep adequate
records. Rather, a distributor is |liable under §40-17-11(3) only
if he knows or has good reason to know at the tinme of sale that the
fuel is being purchased for on-road use. As previously stated, if
the distributor has reasonable information that the fuel wll be
used off-road, the sale is tax free and the responsibility for the
tax thereafter shifts to the user.® A user can be required to keep
adequat e records of off-road versus on-road usage, see Reg. 810-8-
1-.58(2), but if the user fails to keep adequate records, the user
and not the distributor is responsible for the tax.

In this case the Taxpayer sold the diesel fuel to Walker

County with good reason to believe that only 20% of the fuel used

A distributor is required to keep adequate records from which
the Departnent can verify that untaxed fuel was sold for off-road
use, or at least that the distributor had good reason to believe
that the fuel was to be used off-road. Reg. 810-8-1-.56.
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inthree road districts and 45%of the fuel used in the fourth road
district was to be used on-road. The Taxpayer was thus liable for
and properly paid the tax on those sales. The Taxpayer had good
reason to believe that the bal ance of the fuel was to be used in
of f-road equi pnment and therefore cannot be held liable on those
sal es.

However, Departnent Reg. 810-8-1-.58 requiring the user to
keep adequate records showng on-road and off-road usage is
reasonable. A dual user cannot be allowed to purchase fuel tax
free and then fail to keep records show ng how much fuel was used
for nontaxabl e purposes. Estimates and unverified assertions by
the user are not sufficient. Consequently, the County in this
case, as a dual user, is liable for tax on all previously untaxed
fuel for which no records were kept from which the Departnent can
verify off-road use.

The fact that the County was not properly licensed as a dual
user under §40-17-14 does not relieve the County fromliability.

Any user, whether licensed or unlicensed, is liable for tax on any
previously untaxed fuel used on-road, or for which inadequate
records are kept.

Petition (3) - Section 40-17-11 also applies to the additional

4¢ notor fuel tax levied at §40-17-220, see § 40-17-221(b).
Consequently, the principles applicable to petition (2) above are

al so applicable here. That is, the Taxpayer is not liable for
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either the 8¢ or the 4¢ notor fuel tax unless it knew or had good
reason to know that the fuel sold to the contractors, strip mners,
etc. was being purchased for on-road use.

Whet her the Taxpayer knew or had good reason to know that the
fuel was to be used off-road is a question of fact that nust be
deci ded on a case-by-case basis. The Taxpayer has offered to
present additional evidence at a subsequent hearing. However, to
possi bly avoi d anot her hearing, the Taxpayer is directed to present
affidavits and/or any other evidence on point to the Departnent.

The Departnent should review the evidence and thereafter notify
the Adm nistrative Law Division as to whether the evidence is
accept abl e. A second hearing will be scheduled only if the
Departnent does not accept the evidence as sufficient.

The above considered, the tax involved in petitions (1) and
(2) should be refunded by the Departnent. However, this
Recommended Order along with the admnistrative record will not be
formally submtted to the Conm ssioner for entry of a Final Oder
until the Taxpayer's liability for the tax involved in petition (3)
is finally resol ved.

Entered on March 11, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge
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