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A Final Oder was entered in this case on May 10, 1995 setting
out the Taxpayer's franchise tax liability for the years in issue,
1987 through 1991. The Taxpayer tinely applied for a rehearing on
May 25, 1995. The issues raised by the Taxpayer are discussed
bel ow:

(1) The Departnment has accepted the Taxpayer's final anmended
returns as filed; except, the Departnent disallowed an exclusion of
deferred incone tax from capital in 1987 through 1990, and al so
di sal l owed a treasury stock adjustnent in 1988.

The Department contends that the deferred income tax and
treasury stock adjustnments cannot be all owed because the Taxpayer
failed to tinely file petitions for refund relating to those issues
for the subject years. | disagree.

The Taxpayer initially filed its 1987, 1988 and 1989 franchi se
tax returns on Cctober 8, 1987, Septenber 12, 1988, and Sept enber
12, 1989, respectively.

The Taxpayer subsequently filed anmended returns for all three

years on August 8, 1990. More anended returns for the sane years



were filed at the suggestion of the Departnent on Decenber 20

1990.

The Departnent denied the refunds on June 12, 1991. The

Departnent also billed the Taxpayer for additional tax for 1990.
The Taxpayer subsequently appealed to the Administrative Law
Di vi sion on June 26, 1991.

A hearing was conducted on Septenber 24, 1991, after which the
Depart ment again reviewed the Taxpayer's books and records. As a
result, the Departnent assessed additional tax due for 1988, 1989
and 1990. The Departnent also included 1987 and 1991 in the audit
and assessed additional tax in those years. By agreenent, the
years 1987 and 1991 were consolidated and nmade a part of the
appeal .

After a second hearing, an Qpinion and Prelimnary Order was
entered relating to all years 1987 through 1991. As indicated, a
Final Order was entered on May 10, 1995, from which the Taxpayer
filed this application for rehearing.

During the subject years, Code of Ala. 1975, §40-1-34 required
that any petition for refund nust be filed within three years from
when the tax was paid. The Taxpayer filed anmended returns for
1987, 1988 and 1989 on August 8, 1990, clearly within three years
fromwhen the original returns for those years were filed and the
tax paid. An anended return claimng a refund of tax previously

paid constitutes a petition for refund for the subject tax period.



Departnent Reg. 810-14-1-.18(2) states that "[ Al n anended return
reflecting a refund of taxes due shall be considered a petition for
refund”. Consequently, the Taxpayer tinely filed petitions for
refund when it filed amended returns for 1987, 1988 and 1989 on
August 8, 1990.

A petition for refund need not specify every issue in dispute.

Rather, if a petitionis tinely filed, the subject period is open,
and on appeal a taxpayer, or the Departnent, can raise any issues
relevant to the taxpayer's liability for the period.* See, Barry v.

Comm ssioner, 1 BTA 156, Dec. 68 (Acq.); GQutterman Strauss Co. V.

Comm ssioner, 1 BTA 243, Dec. 97 (Acq.); Frickhorn v. Conm ssioner,

7 BTA 431, Dec. 2560 (Acqg.); Mitual Assurance, Inc. v. United

States, 1995 W. 360473 (11th Gr. (Ala.)) (July 3, 1995). The

follow ng statenent by the United States Board of Tax Appeals in
Barry is appropriate in this case:

"W find nothing in the | aw which woul d operate to defeat
the taxpayer's right to raise for the first tinme on his
appeal to this Board any question relating to the
correctness of the deficiency, whether the taxpayer did
or did not protest in any respect the proposed deficiency
before final determ nation thereof by the Comm ssioner.

* * *

The Board nust deci de each case upon the record made at
the hearing before it, and, in order that it may properly
do so, the taxpayer nust be permtted to fully present
any questions relating to his tax liability which may be
necessary to a correct determ nation of the deficiency.
To say that the taxpayer who brings his case before the

The only exception is that a petition for refund allowed pursuant to the special one
year federal change statute is limited to the items changed on the federal return. Code of
Ala. 1975, §40-2A-7(b)(2)g.2.



Board is limted to questions presented before the
Comm ssioner, and that the Board in its determ nation of
the case is restricted to a decision of issues raised in
the I nternal Revenue Bureau would be to deny the taxpayer
a full and conplete hearing and an open and neutra
consi deration of his case.”

The Departnent has not otherw se disputed that the deferred

i ncone tax should be renoved fromcapital in accordance with West

Poi nt Pepperell v. Departnent of Revenue, 624 So.2d 579

(Ala.Cv. App. 1992), cert. denied Ex parte State Departnent of

Revenue, 624 So.2d 582 (Ala. 1993), or concerning the treasury
stock adjustnent in 1988. Consequently, those adjustnents should
be all owed by the Departnent.

(2) The Taxpayer next argues that the penalties included in
t he assessnent shoul d be waived. | disagree.

During the period in issue, the discretion to waive a penalty

was solely with the Departnent. State v. Leary and Oaens Equi pnent

Co., 304 So.2d 604 (1974). The only exception was if the
Departnent materially contributed to a taxpayer's failure to report

or pay the proper tax due. State v. Mack, 411 So.2d 799

(Ala.Cv. App. 1982). That did not happen in this case.

The Taxpayer was informed by the Departnent that certain
alternative nethods for apportioning capital to Al abama nmay be
all oned. However, the Departnent never agreed that it woul d accept
or be bound by any alternative nethod used by the Taxpayer. The
Taxpayer thus filed its 1990 and 1991 returns using the alternative
incone tax formula at its own risk

(3) The Taxpayer next argues that the Departnent agreed to



al l ow the Taxpayer to use an alternative apportionnent nethod or

nmet hods, and that the Departnent should be held to that agreenent.

The Departnment had allowed sone corporations to use
alternative apportionnent formulas in prior years. The Departnent,
in fact, even suggested that the Taxpayer file anended returns
using both the summation and the incone tax formula, which the
Taxpayer did. But again, the Departnent never agreed that it would
accept those alternative returns in lieu of the formula on the
return.

There is also no evidence that those corporations allowed to
use summation or the incone tax factors in prior years were simlar
to the Taxpayer insofar as the type of business activity, the
anount and type of capital enployed, and other rel evant financi al
data. The Departnent no |longer allows foreign corporations to use
al ternative apportionnment nmethods, at |east prior to the effective
date of Act 95-564, January 1, 1996. The fact that sone
uni dentified corporations were allowed to use either sunmation or
the incone tax factors does not require the Departnent to also
allow the Taxpayer to use either of those nethods during the
subj ect years. The Taxpayer was properly required to use the
appropriate apportionnment formula set out on Schedule D of the
return.

(4) Code of Ala. 1975, §40-14-41(c) reads in part as foll ows:



. provided, that in the case of organizations whose
accounts and records are kept according to rules
prescribed by a regulatory agency or instrunentality of
the United States or by the Al abama Public Service
Comm ssion, or by a state insurance departnent, the
actual ampunt of capital enployed in this state as so
determ ned shall in no event exceed the value of the sum
of its tangible property located in this state and its
intangi ble property enployed in the conduct of its
business in this state".

The Taxpayer clains that the above cited provision applies
because it has significant governnment contracts and thus is
required to keep its books in accordance with the rules of severa
federal boards, and also because it is a publicly traded
corporation, and thus subject to the accounting rules of the
Securities and Exchange Comm ssi on.

Thi s i ssue has never been addressed by the Adm nistrative Law
Division, or, to ny know edge, by any court in Al abama. In ny
opinion, the provision applies only to corporations that are
inherently regulated by a federal agency or board, or by the
Al abarma Public Service Comm ssion or the Insurance Departnent. For
exanple, utilities are regulated by the Public Service Comm ssion,
and i nsurance conpani es by the I nsurance Departnent.

The provision does not apply to a corporation not otherw se
required to keep its books in accordance with federal agency
gui delines, but which fromtine to tinme nmay be required to conply
with governnent accounting standards because of sone periodic
busi ness activity. The Taxpayer in this case is not inherently

required to conply with the accounting standards of a federa

agency. Rather, it is subject to federal accounting regul ations



only when and if it <contracts to do work for the federa
gover nnment . The above cited portion of §40-14-41(c) was not
intended to apply in that situation

In addition, if the Taxpayer's argunment concerning the
Securities and Exchange Conm ssion is accepted, then the provision
woul d apply to all publicly traded corporations. Again, that was
not the intent of the statute.

(5 Finally, the Taxpayer argues that it should be allowed an
opportunity to establish that the apportionnent formula on the
Al abama return does not properly apportion its capital to Al abana.

However, the Taxpayer has had sufficient opportunity to present
its case concerning capital enployed in Al abama during the subject
years. No additional hearing is necessary.

The above consi dered, the Departnent is directed to reconpute
the Taxpayer's liability by excluding deferred incone tax in all
rel evant years, and al so by making the treasury stock adjustnment in
1988. The Departnent should notify the Admnistrative Law D vision
of the Taxpayer's adjusted liability. A Final Oder on Application
for Rehearing will then be entered.

This Opinion and Prelimnary Oder on Application for
Rehearing is not an appeal able order. The Final Oder on
Application for Rehearing, when entered, nay be appealed to circuit
court within 30 days pursuant to Code of Ala. 1975, §40-2A-9(9).

Ent ered August 30, 1995.



Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



