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The Revenue Departnent assessed inconme tax jointly against
Charles H and Jacquelyn S. Tunink (Taxpayers) for 1985 and
i ndividually against Charles H Tunink (Taxpayer) for 1986, 1987,
1988 and 1989. The Taxpayers appealed to the Adm nistrative Law
D vision and a hearing was conducted on Novenber 22, 1991. George
Whitfield, Jr. appeared for the Taxpayers. The Departnent was
represented by Dan Schnael i ng.

FI NDI NGS OF FACT

The issue is whether the Taxpayer was domciled in Al abama
during 1985 through 1989 and therefore |liable for Al abama incone
tax pursuant to Code of Ala. 1975, §40-18-2. The facts are
undi sput ed.

The Taxpayer was hired by Sperry Renm ngton (now UNI SYS) in
1960 and was transferred to Mobile in 1961. The Taxpayer |ived
with his wife and children in Mbile and worked at the UN SYS
facility in Mbile as a conputer maintenance expert until 1985.

The Taxpayer was permanently transferred by UNSYS to

Pensacol a, Florida effective July 1, 1985. The Taxpayer asked if
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he could commute to Pensacola from his house in Mbile, but the
request was deni ed. The Taxpayer was required to live in the
Pensacol a area so that he could respond to energency calls on short
noti ce.

The Taxpayer's w fe was unenpl oyed in md-1985 and intended to
move to Pensacola with her husband. The Taxpayers put their house
up for sale and the Taxpayer bought a trailer, rented a permanent
ot for the trailer, and noved to Pensacola in md-1985. Hs wfe
and children continued to live in Mbile pending the sale of the
house. The Taxpayers intended to buy a house in Pensacol a when the
Mobi | e house sol d.

However, before the house sold the wife was rehired by her
previ ous enpl oyer, AT&T, in Decenber, 1985. She had over twenty
years enploynment with AT&T and wanted to get her full thirty years
for retirenent. Consequent |y, the Taxpayers took the
Mobil e house off the market and the wife continued to live in
Mobile with the children and work toward retirenent. The couple
visited on weekends, the Taxpayer sonetines travelling to Mbile
and vice versa. The Taxpayer has |lived and worked in Pensacol a
since m d-1985.

The Taxpayers filed a joint 1985 Al abama inconme return but
reported only the Taxpayer's wages earned in Al abana. The Taxpayer
did not file Alabama returns in 1986 through 1989. The wife filed

i ndi vi dual Al abama returns during those years. The couple filed
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joint federal returns in all years listing the Mpbile house as
their permanent address. However, the Taxpayer's W2 fornms from
UNYSI S showed t he Taxpayer's pernanent address after m d-1985 to be
the trailer in Pensacol a.

The Departnent argues that the Taxpayer failed to abandon
Al abama as his domcile for the follow ng reasons:

The Taxpayer's wife and children continued to live in Mbile
and the Mbile house was |isted as the couple's permanent address
on their federal returns during the subject years. The Taxpayers
continued to claima honestead exenption on the Mbile honme. The
Taxpayer failed to file a declaration of domcile and citizenship
in Florida as required by Florida |aw Finally, the Taxpayer
continued to use his Al abama driver's license and did not register
to vote in Florida.

The Taxpayers counter that they kept the Mbile house because
the wife elected to continue working with AT&T in Mbile. The
Taxpayers al so explain that the federal return has only one space
for a permanent address. The Taxpayers continued to claim the
honest ead exenption on the Mobile house because the wife is on the
deed and resided permanently at the house. The Taxpayer was
unawar e that he was supposed to file a declaration of domcile and
citizenship in Florida and imedi ately conplied upon |earning of
the requirenent. Finally, the Taxpayer didn't obtain a Florida's

driver's license because he saw no need to, and didn't change his
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voter registration to Florida because he never voted during the
subj ect years.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-2 provides that every person
domciled in Al abama shall be presuned to be residing in Al abama
for Al abama incone tax purposes. A person's domcile is his true,
fi xed hone to which he intends to return when absent. To change
domciles, the previous residence nust be abandoned and a new
per manent resi dence nust be established el sewhere with the intent
to remain permanently, or at least for an indefinite period

Wetstone v. State, Departnment of Revenue, 434 So.2d 796.

The Taxpayer retained sone incidental ties to Al abama after he
nmoved to Florida in 1985, primarily due to the fact that his wfe
continued to live in Al abama and work toward retirenment. However,
a married couple is not prohibited fromkeeping separate domcil es
and still filing joint federal returns. The Taxpayer's renaining
ties to Al abanma were al so adequately expl ained and do not show t hat
t he Taxpayer intends to nove back to Alabama in the future. The
fact that the Taxpayer was permanently transferred by his enpl oyer
to Pensacola and required to reside in the Pensacola area shows
t hat the Taxpayer abandoned Al abama and noved to Florida with the
intent to remain permanently. There is no evidence that the
Taxpayer intends to nove back to Al abama in the future.

The above considered, the prelimnary assessnments in issue
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shoul d be reduced and nade final show ng no additional tax due.

Ent ered on Decenber 4, 1991.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



