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DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
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§
Taxpayers.
§
FI NAL ORDER

The Taxpayers, Janes H and Anna S. disson, filed petitions
for refund of income tax for the years 1984 and 1986. The
Department denied the entire 1984 refund and partially denied the
1986 refund. The Taxpayers appealed to the Adm nistrative Law
Division and a hearing was conducted on March 2, 1993. Janes
disson (Taxpayer) appeared at the hearing along with CPA Tony

Zick. Assistant counsel Gaen Garner represented the Departnent.

The 1984 Ref und.

The Taxpayers incurred a 1987 net operating loss (NOL) and
attenpted to carry the loss back for a refund to 1984. An anended
return claimng the refund was fil ed between January 1, 1991 and
Cctober, 1991. The exact date was not disclosed at the hearing.

The issue is whether the refund was tinely cl ai ned.

The Departnent argues that during the period in issue a

petition for refund based on a NOL carryback nust have been filed

within three years fromthe end of the |l oss year. See, Reg. 810-3-



15-.22. Thus, the Departnent denied the refund in issue because
the Taxpayers failed to carry the 1987 NOL back to 1984 within
three years fromthe end of 1987, or by Decenber 31, 1990.

The Taxpayers argue that an NOL carryback can be clainmed at
any time within three years, including extensions, from the due
date of the |loss year return. The Taxpayers' 1987 return was filed
on COctober 14, 1988. The Taxpayers thus argue that they tinely
claimed the 1984 refund because the anended return was filed prior
to COctober 14, 1991. | agree.

Al abama's NOL statute, Code of Al a. 1975, §40-18-15(a)(16), is
nodel ed after the federal NOL statute, 26 U S.C A §172. The
federal statute provides that a NOL carryback can be clainmed at any
time wthin three years, including extensions, fromthe due date of
the | oss year return. See, 26 U.S.C. A §6511. Al abama does not
have a statute simlar to 26 U S.C. A §6511. However, inplicit in
Al abama's NOL statute is a three year statute of limtations
simlar to the federal statute. |In cases where an Al abama statute
is nodel ed after a federal statute, the federal statute should be

used as a guideline.' State v. @lf Ol Corp, 256 So.2d 172.

1 The Uni form Revenue Procedures Act, effective Cctober 1,

1992, and codified at Code of Ala. 1975, §40-2A-7, et seq.,
specifically provides that the period for filing a petition for
ref und based on a NOL carryback shall be the same as prescribed in
26 U.S.C. §6511(d)(2). See, Code of Ala. 1975, §40-2A-7(c)(2)b.



The Taxpayers filed extensions and had until Cctober 15, 1988
to file their 1987 return. They filed anmended returns and carried
the 1987 loss back to 1984 within three years from that date.
Consequent |y, the 1987 NOL carryback to 1984 should be all owed and
the 1984 refund in issue should be granted. See al so,

Adm ni strative Law Docket | NC. 89-245.

The 1989 Ref und.

The issue here is whether |osses clainmed by the Taxpayers on
their 1989 return were "busi ness" or "non-business" for purposes of
conputing the NOL carryback. Code of Ala. 1975, §40-18-15(16)f. 3.
provides that a non-business deduction can be considered in
conmputing a NOL carryback or carryforward deduction only up to the
anount of the taxpayer's non-business inconme for the subject year.

A busi ness deduction is a deduction incurred by a taxpayer in an
regul ar trade or business. Thus, the losses clained by the
Taxpayers in 1989 can be allowed as an NOL carryback only if
incurred in the Taxpayers' regular trade or business.

The Taxpayers clained three bad debts on their 1989 return,
$31, 546. 00 | oaned to G isson Construction Conpany, |nc., $5,000.00
| oaned Lyon-disson Construction Conpany, Inc. and $8,447.00
resulting fromthe default on a second nortgage on a house at 5905

Di xi e Lane.



The loans to disson Construction and Lyon-Qdisson
Construction were made so that those conpanies could pay their
bills and continue operating and not go into bankruptcy. The | oans
wer e made pi eceneal as necessary beginning in 1987.

In my opinion, the | oans were not business | oans because the
Taxpayer was not in the business of making |oans. The transactions
were not made in the regular course of the Taxpayer's trade or
busi ness. The | oans were transactions entered into for profit and
t hus deductible in the year they becane worthl ess, but they cannot
be used in conputing an NOL.

Concerning the $8,447.00 | oss on the D xie Lane property, the
| oss resulted fromthe default on a second nortgage held by the
Taxpayers. The default occurred in 1989. The Taxpayers commonly
accept ed second nortgages from honebuyers to help sell their houses
in the regul ar course of business. Consequently, the loss fromthe
defaul ted second nortgage on the D xi e Lane property was a busi ness
|l oss incurred in the regul ar course of business and thus shoul d be
allowed as a NOL carryback to 1986. The Departnment should
recal cul ate the anount of the 1989 NOL carryback available to 1986
and issue a refund accordingly.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on Septenber 7, 1993.



Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



