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The Revenue Departnent assessed w t hhol ding tax agai nst Barron
Fl otech, Inc. for the period January, 1988 through Septenber, 1990
and agai nst Barron Machi ning and Fabrication, Inc. for the period
January, 1989 through Septenber, 1990. Both Taxpayers appealed to
the Admi nistrative Law Division. The cases were consolidated and
submtted on a joint stipulation of facts and briefs. Charles H
Moses, |I1 represented the Taxpayers. Assistant counsel Beth Acker
represented the Departnent.

FI NDI NGS OF FACT

The Taxpayers wthheld nore than $1,000.00 in Al abama
w thholding tax from their enployees' wages during the first and
second nonths of the quarters in issue. The Taxpayers failed to
tinely remt the tax to the Departnent by the 15th day of each
succeeding nonth as required by Code of Ala. 1975, §40-18-74(a).

Rat her, the Taxpayers filed quarterly returns and remtted the tax



due on or before the quarterly due date.

The Departnment subsequently assessed the Taxpayers for penalty
and interest calculated on the taxes wi thheld by the Taxpayers in
the first and second nonths of each quarter but not tinely remtted
by the 15th of the succeeding nonth. The prelimnary assessnent
agai nst Barron Machi ning and Fabricati on was entered on August 12,
1991. The prelimnary assessnent against Barron Flotech was
entered on Septenber 3, 1991.

CONCLUSI ONS OF LAW

This is a statutory construction case. The issue is whether
the 25% penalty levied by 8§40-18-80(b) is applicable where an
enpl oyer properly withholds tax but fails to tinely remt the tax
monthly as required by §40-18-74(a). As w |l be discussed, the
Taxpayers contend that the penalty can be assessed only if an
enpl oyer fails to both withhold and remt the tax. The two
statutes in issue are set out bel ow

§40- 18-74. Paynent of anounts w t hhel d.

(a) Every enployer required to deduct and w thhol d tax
under section 40-18-71 shall, for the quarterly period
begi nni ng January 1, 1956, and for each quarterly period
thereafter, on or before the last day of the nonth
follow ng the close of each quarterly period make return
and pay over to the departnent of revenue the tax
required to be wi thheld under section 40-18-71. \Were
t he aggregate anount required to be deducted and withheld
by any enployer for either the first or second nonth of
a cal endar quarter exceeds $1,000.00 the enpl oyer shal

by the fifteenth day of the succeeding nonth pay over
such aggregate anmount to the departnent of revenue. The
anount so paid shall be allowed as a credit against the
l[iability shown on the enployer's quarterly w thhol di ng
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return required by this section. Any enployer required
under this section to make nonthly paynents of the
aggregate anount required to be deducted and w thheld
that does not pay over such aggregate anount by the
prescribed date shall be subject to the sane penalties
provi ded in subsection (b) of section 40-18-80.

§ 40- 18- 80. Penal ti es.

(b) Any enployer required under the provisions of
section 40-18-71 to withhold taxes on wages and nake
quarterly returns and paynent of anmounts withheld to the
departnent who fails to withhold such taxes or to make
such returns, or who fails to remt anmounts collected to
the departnent, shall be liable for the paynent of the
anount of taxes which should have been withheld and, in
addi tion, shall be subject to a civil penalty equal to 25
percent of the anmount of taxes that should have been
properly withheld and paid over to the departnent for
each such failure. Such tax and penalty shall be
assessed and collected by the departnent and the
assessnent of such tax and penalty may be assessed in the
manner provided in section 40-18-40.

Every enpl oyer subject to withholding is required to w thhold
tax from enpl oyee wages and report and remt the tax to the
Departnent on a quarterly basis. See, first sentence §40-18-74(a).

The second sentence of §40-18-74(a) requires that enployer
t hat withholds nore than $1,000.00 in the first second nonth of any
quarter "shall by the fifteenth day of the succeeding nonth pay

over such" anmount to the Departnent. The nonthly paynment shal
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then be allowed as a credit on the enployer's quarterly return.?!

Any enpl oyer required to nake the quarterly returns and remt
the tax withheld, "who fails to withhold such taxes or to nmake such
returns, or who fails to remt amunts collected to the
departnent..... shall be subject to a civil penalty equal to 25% of
t he amount of taxes that should have been properly w thheld and
paid over . . . ". See, 8§40-18-80(b).

The | ast sentence of §40-18-74(a) provides that any enpl oyer
required to make nonthly paynents "that does not pay over such
aggregate anount by the prescribed due date shall be subject” to

the same penalties provided in §40-18-80(b).

1Section 40-18-74(a) does not require a nonthly return to be
filed along wwth the nonthly paynent. However, as a practi cal
matter a return is necessary to identify the taxpayer, the anmount
pai d, and the period involved. The Departnent provides al
enpl oyers subject to withholding wwth forns for both quarterly
and nmonthly filing.
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As stated, the Taxpayers argue that the penalty can be
assessed only if an enployer fails to both withhold and remt the
tax. | disagree.

The penalty is levied against any enployer "who fails to
W t hhol d such taxes or to make such returns, or who fails to remt
anounts collected to the departnent”. By using the conjunctive
"or", the Legislature clearly intended to inpose the 25% penalty
for failure to either withhold or file a return or remt the tax
due. The penalty applies if the tax is not tinely paid, whether
tax is wthheld or not. O herwise the nonthly remttance
requi rement woul d be neani ngl ess because an enpl oyer could w thhol d
the tax, ignore the nonthly paynents, and no penalty would apply.

The | ast sentence of §40-18-74(a) reads that any enpl oyer that
does not tinely pay over the tax nonthly shall be subject to the
"penal ties" provided by §40-18-80(b). The use of the word
"penal ties" shows that the Legislature intended separate penalties
for failure to either wwthhold or report or remt the tax due. In
any case, 8§40-18-74(a) inposes the penalty if the enployer fails to
"pay over" the nonthly amount due. | f the §40-18-80(b) penalty
can be applied only if an enployer fails to both wi thhold and pay,
the clear intent of §40-18-74(a) to inpose the penalty for failure
to pay would be thwarted. Al so, the nonthly paynents nust be
remtted "by the prescribed date". Thus, the fact that the

Taxpayers eventually remtted the taxes in full with the quarterly
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returns does not relieve themof the penalty.
The intent of the Legislature nust be considered when

construing a statute. Vol kswagen of Am Inc. v. Dlliard, 579 So.2d

1301. In this case the intent of the Legislature was to i npose a
penal ty agai nst any enployer that failed to report and remt all
wi t hhol di ng tax due. The Taxpayers in this case admttedly failed
to pay the tax nonthly as required by §40-18-74(a). Accordingly,
the penalty is applicable and was properly assessed by the
Depart nent .
The Taxpayers al so argue that at |east part of the assessnents
are barred by the three year statute of limtations.
Under current |law, the Departnent is required to assess incone
tax within three years after a return is filed, see §40-18-45(a).
The three year statute is suspended by entry of a prelimnary

assessnment, see 40-29-50.2

2The newl y enacted Uniform Procedures Act becones effective
Cctober, 1992 and requires generally that for all taxes a
prelimnary assessnent nust be entered within three years f rom
the due date of the return or the date the return is filed,
whi chever is later, or if no returnis required, then three years
fromthe due date of the tax, see Section 6, paragraph (B)(2).
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The prelimnary assessnent agai nst Barron Machining is for the
peri od begi nning January, 1989 and was entered within the three
year statute on August 12, 1991. However, the Barron Flotech
assessnent includes the entire year 1988 but was not entered until
Septenber 3, 1991. Consequently, penalty and interest relating to
any tax f or which a return was due before Septenber 3, 1988 is
barred by the three year statute of [imtations.

The Departnment is directed to adjust the Barron Flotech
assessnent as indi cated above and then nmake both assessnents final,
pl us applicable interest.

Entered on July 16, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



