STATE OF ALABAMA, § STATE OF ALABANA
DEPARTIVENT OF REVENUE, DEPARTVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ DOCKET NO. S. 91-246
NEW JOY YOUNG RESTAURANT, | NC
5 Shades Crescent Road §
Bi rm ngham AL 35209,
§
Taxpayer .
§
FI NAL ORDER

The Revenue Departnent assessed sal es tax agai nst the New Joy
Young Restaurant, Inc. (Taxpayer) fax the period January, 1984
t hrough May, 1986. The Taxpayer appealed to the Admnistrative Law
D vision and a hearing was conducted an April 21, 1992. J. Mark
Wi te appeared for the Taxpayer. Assistant counsel C aude Patton
represented the Departnent.

FI NDI NGS OF FACT

The Taxpayer has operated a Chinese restaurant in Birm ngham
since 1919. During the period. in issue, the Taxpayer's nonthly
sales tax returns were prepared by an accounting firm based on
sales figures verbally provided by the Taxpayer's princi pal owner.,
M. Wng Su Joe. The Taxpayer failed to nmaintain any cash register
tapes or other sales records during the subject period.

The Departnent audited the Taxpayer in md-1986 for sal es tax
for the period My, 1983 through My, 1986. The audit was
conduct ed usi ng the Taxpayer's bank deposit records and showed t hat
the Taxpayer had underreported sales tax by approximately 40%

($1,000.00 in tax, $25,000.00 in sales) per nonth during the audit
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peri od. The gross sales figures determned by the audit
($864,473.00 in 1984 and $799,843.00 in 1985) were approximtely
the same as the gross sales figures reported on the Taxpayer's
income tax returns during the subject period ($868,493.00 for
fiscal year ending March., 1984 and $848,442.00 for the fiscal year
endi ng March, 1985).

The audit was conpleted in July, 1986 and turned over to the
Departnent's Special Investigations Unit for possible crimnal
action. However, the audit was split and the period prior to
January 1, 1984 was i medi ately assessed because the crimnal tax
evasion statutes were not effective prior to 1984. The Depart nent
subsequently agreed to waive all penalties and the Taxpayer paid
the May through Decenber 1983 assessnent in full.

The Special Investigations Unit and the Jefferson County G and
Jury both subpoenaed the Taxpayer's bank records in, Septenber,
1986. However, the crimnal investigation was subsequently dropped
after M. Joe died in md-1987. The Departnent took no further
action in the matter until 1991.

The Departnent entered a prelimnary assessnent against the
Taxpayer on March 15, 1991. That assessnent was voi ded because the
Departnent had failed to issue a notice and demand |letter prior to
the assessnment. A notice and denand |etter was subsequently issued
on July 15, 1991, and the prelimnary assessnment in issue was
entered on July 31, 1991. The prelimnary assessnent includes a

25% fraud penalty.
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CONCLUSI ONS OF LAW

The issues in dispute are (1) did the Taxpayer file fraudul ent
sales tax returns during the audit period., and (2) if so, should
t he Departnent have assessed tax within three years. fromwhen the
fraud was first discovered in m d-1986

Ceneral ly, sales tax nmust be assessed within 3 years fromthe
due date. See, Code of Ala. 1975, §40-23-1,8(b). The Departnent
failed to do so in this case. Consequently, the assessnent is
barred by the three year statute of Ilimtations unless the
Department can prove that the Taxpayer filed false or fraudul ent
returns with the intent to- evade tax. See again, Code of Ala.
1975, §40-23-18(b).

The Departnment nust prove fraud by clear and convincing

evi dence. Bradford v. CI.R, 796 F.2d 303 (1986). However,

direct evidence of fraud is not required and the Departnent can
prove fraud by cumul ative circunstantial evidence showi ng an intent

to evade. Bradford v. CI.R, supra; Douge v. C.1.R, 899 F.2d 164

(1990) . Rel evant factors indicating fraud are (1) a consistent
underreporting of tax; (2) inadequate records; (3) inplausible or
unbel i evabl e expl anati on of behavior, and (4) failure to cooperate.

Korecky v. CI.R, 781 F.2d 1566 (1986); Douge v. C.1.R, supra.

Three of the above four factors indicate fraud in this case.
The Taxpayer failed to keep sales tax records during the

subj ect period, which while not conclusive of fraud is evidence of
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fraud. See, Korecky v. C. I.R, supra. The Departnent audit using

t he Taxpayer's bank records showed that the Taxpayer consistently
underreported sal es by approxi mately $25,000.00 per nonth during
the audit period. No pl ausi bl e expl anation was offered, and "a
consi stent and substantial understatenent of inconme (sales) is by

itself strong evidence of fraud". See, Korecky v. C I.R, supra,

citing Merritt v. Comm ssioner, 301 F.2d 484. The audit is also

supported by the fact that the audit gross receipts figures are
approxi mately the sane as the gross sales figures reported on the
Taxpayer's incone tax returns.

The Taxpayer's attorney argues that the Taxpayer conducted
busi ness the "Chinese way" and cannot be held to the normal
standard of conpliance. However, the Taxpayer has successfully
operated a restaurant in Birm ngham since 1919 and certainly
knew or should have known to keep adequate records for sales tax
purposes. A simlar "ignorance" argunent was rejected in Korecky v.
C.1.R, supra, at page 1569, as foll ows:

I n defense of the accusation of fraud, Korecky contends

that he was inexperienced. in financial matters and that

he relied on the expertise of his bookkeeper. .

However, he did have the practical experience gained from

operating his own business for over a decade. As such,
he cannot be excused. from keeping accurate records of

sales receipts., which is a rather straightforward
bookkeepi ng task. See, Wbb v. Conmm ssioner, 394 F.2d
366, 379-80 . . . . Nor may Korecky use reliance on his
bookkeeper to excuse his conduct. Reliance on a book-

keeper or accountant is no defense to fraud if the
taxpayer failed to provide the accountant "with all of
the data necessary for maintaining conplete and accurate
records.” Merritt v. commssioner, 301 F.2d at 487.

Since Korecky failed to furnish conplete data on his
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sal es recei pts, he cannot claimthat his bookkeeper was
at fault.

The Taxpayer at all times cooperated with the Departnent.
Nonet hel ess, the fact that the Taxpayer consistently and
substantially underreported liability and failed to keep records is
sufficient evidence of fraud. The fraud penalty was properly added
by the Departnent.

The Taxpayer next argues that the Departnent should have
assessed tax wthin three years fromwhen the evidence indicating
fraud was discovered in 1986. | disagree. Code of Ala. 1975, 8§40-
23-18(b) provides that in the case of fraud, tax can be assessed
"at any tinme". The plain |anguage of the statute nust be fol |l owed.

Quick v. Uotemof Ala., 365 So.2d 1245. The Legislature could

have easily worded the statute to provide that. "in the case of a
fraudul ent return, tax can be assessed at any tinme within three
years fromwhen the fraud is discovered'. It did not do so.

The Taxpayer argues that it would be unfair to allow the
Departnment an indefinite period to assess tax. | agree to a point,
and the Departnent perhaps should have acted earlier in this case.

However, there are valid reasons for an extended statute in fraud

cases, see, Badaracco v. C.I.R, 104 S.C. 756, and the fact that

t he Departnent waited before assessing the tax does not alter the
fact that the Taxpayer owes the tax
in question. In any case, the Legislature nust decide what is

fair, not the courts or an admnistrative agency. As stated in
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Hntz v. CI.R, 712 F.2d 281 (1983), at page 284;

It is up to Congress alone to be lavish or mzerly in
remedyi ng perceived inequities in the tax structure.
Lewet Corp. v. Comm ssioner, 349 U S 237, 240, 75 S. C
736, 739, 99 L.Ed. 1029. The responsibility of the
judiciary is nerely to effectuate the will of Congress.
We can only take the code as we find it and give it an
internal symetry and consistency as its words permt.

United States v. A ynpic Radio and Tel evi sion, 349 U. S
232, 236, 75 S.Ct. 133, 736, 99 L.Ed. 1024. Rarely wll
there exist a principal extra--statutory ground
consistent wwth the intent of Congress that will permt
a court to go beyond the expressed bounds of a statute.

See., eg., Hone Mut. Ins. Co. v. Conm ssioner, 639 F.2d
333, 340.

The above considered, the assessnent in issue was tinely
entered by the Departnent and shoul d be nade final, plus applicable
i nterest.

Entered an July 8, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



