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FI NAL ORDER

The Revenue Departnent assessed contractor's gross receipts
t ax agai nst Consolidated El ectrical Contractors and Engi neers, Inc.
(Taxpayer) for the period July 1, 1990 through August 31, 1990.
The Taxpayer appealed to the Admnistrative Law Division and the
case was submtted on a stipulation of facts. Davi d Johnston
represented the Taxpayer. Assi stant counsel C aude Patton
represented the Departnent.

FI NDI NGS OF FACT

The Taxpayer contracted with the A abama H ghway Departnent in
July and August 1990 to renpve and replace the uninterruptable
power source and storage batteries in the operations room bel ow the
Mobi | e highway tunnel in Mbile County. The power source supplies
power to the closed circuit television, signal and conmunications
equi pnent, and the control circuit in the tunnel operations room

The Departnent contends that the contract was part of an
overall plan of highway construction or reconstruction and thus
subject to the contractor's gross receipts tax levied at Code of

Al a. 1975, §40-23-50.



The Taxpayer argues that the "isolated nmaintenance and
installation contract” in issue was a "corrective neasure" and was
not connected wth construction or reconstruction of the highway
t unnel

CONCLUSI ONS OF LAW

The contractor's gross receipts tax levies a 5% tax on the
gross receipts derived from public contractors neasured by the
gross receipts derived from public contracts to construct,
reconstruct or build any public highway road, bridge or street.

In Barron-Leggett Elec., Inc. v. Departnent of Revenue, 336

So.2d 1124 (1976), the Court of Gvil Appeals ruled that the
erection of lights along Interstates 65 and 10 was an integral part
of the overall highway construction project and thus subject to the
gross receipts tax. The Court stated that "every contract let in
the process of building a highway according to specifications"” of
t he Hi ghway Departnent is taxable.

In Msener Marine Construction, Inc. v. Eagerton, 423 So.2d

161 (1982), the Suprene Court ruled that a contract for the renova
of the destroyed Dauphin Island Bridge after Hurricane Frederick in
1979 was not a construction contract within the scope of §40-23-50
and thus not taxable. The Suprene Court distinguished Barron-
Leggett as follows, at page 163:

The "total purpose" |anguage used by the trial court is

set out in the case of Barron-Leggett Electric, Inc. v.

Depart ment of Revenue, 336 So.2d 1124 (Ala. Gv. App.
1976) . In Barron-Leggett, a contractor had agreed to




3

install lights along portions of specified highways.
Hol ding that the gross receipts tax applied, the Court of
Cvil Appeals stated, "Every contract let in the process
of building a highway according to the design and
specifications as prepared by the highway departnent
woul d appear to be part of the total purpose of highway
construction."”

However we nust point out that the contract in Barron-
Leggett called for the construction of one of severa
conponent parts needed to conplete a highway. It is
obvi ous that such a contract, and any others which are
| et for the purpose of constructing the individual parts
of a project, can properly be classified as "part of the
total purpose of construction.” Yet, we do not viewthis
"total purpose" classification as a "catch all" by which
any contract ultimately related to construction,
reconstruction, or building can be brought within the
coverage of § 40-23-50. Indeed, to tax appellant under
this "total purpose" standard would constitute an
unwar r ant ed expansi on of the |anguage set forth in the
statute.

M sener holds that the nature of the activity contracted for
is determnative and that a contract is not taxable if it does not
include or require the construction or reconstruction of a highway
or bridge.' The Court did state, w thout giving an exanple, "that

under certain circunstances denoblition activities can be an

11 do not agree with the Court's holding in Msener. The
broad intent of the gross receipts tax is to tax all public
contracts let by the H ghway Departnent. The Legislature did not
intend to apply fine distinctions and exenpt those contracts
related to and a necessary part of a highway project, but not
i nvol vi ng actual construction. The bridge renoval contract in
M sener was an integral and necessary part of the hi ghway
departnent's overall project to clear the old bridge and rebuild
a new bridge. The fact that the denolition and renoval contract
was let prior to and separate fromthe actual reconstruction work
shoul d make no difference. The renoval was an integral first
step in the overall reconstruction project. However, of course,
| am bound by and will follow the Court's hol di ng.
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integral part of construction activities" and thus taxable. See
M sener, at p. 163.

If the contract in issue had been limted to the renoval of
the old power source, Msener would apply and the job would not be
taxabl e. However, the Taxpayer also contracted to install, i.e.,
construct, a new power source. The facts stipulated by the parties
are sketchy, but presunable the operations roomis an integral and
necessary part of the tunnel, and replacenent of the entire power
source involved nore than a mnor repair. Consequently, the
contract to replace the tunnel power source was a contract to
reconstruct an essential part of the tunnel highway and thus
t axabl e.

The above considered, the Departnent is directed to nmake the
assessnment in issue final, with interest.

Entered on May 19, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



