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The Departnent of Revenue assessed additional incone taxes
against Dr. John C. and wife Ruth R Blythe for the years 1987,
1988, and 1989. The assessnent resulted from the deduction of
certain paynents made by Dr. Blythe for the benefit of his fornmer
wi fe, Barbara J. Blythe, pursuant to a divorce decree. Additional
incone taxes were also assessed by the Departnment of Revenue
agai nst Barbara J. Blythe [hereinafter referred to as Ms. Blythe]
for the years 1988, 1989, and 1990. This assessnent resulted from
her failure to include as incone certain paynents made for her
benefit by her former husband, Dr. John C. Blythe. The taxpayers
appeal ed the assessnent to the Adm nistrative Law Division. Upon
agreenent of all the parties, the cases, which involve comon
guestions of |aw and fact, were consolidated and heard on July 21st
1992.

Jay Hare, certified public accountant, represented Dr. John C



and Ruth R Blythe. Wlliam P. Cobb 1I1, attorney-at-I|aw,
represented Barbara J. Blythe.

Fi ndi ngs of Facts

A final decree of divorce was granted to John C. Blythe and
Barbara J. Blythe by the Tall apoosa County G rcuit Court on August
26, 1983. The decree provided for alinony paynents nade by Dr.
Blythe to Ms. Blythe in paragraph four of the decree entitled
"Ali mony". Par agraph seven A of the decree entitled "Property
Settlenment” provided as foll ows:

7. PROPERTY SETTLEMENT:

A The honme of the parties on Auburn Drive and
the contents thereof, except for the itens
herei nafter enunerated, are awarded to the w fe.
The husband is ordered to execute a warranty deed
conveying his undivided one-half interest in the
said hone to the wife. It is further ordered that
the husband shall continue to pay the nortgage
paynents in the amount of $501.37 per nonth to Al ex
City Bank and the liability on the nortgage to Al ex
Cty Bank of the said home shall be solely that of
t he husband and he shall protect and indemify the
wife of any liability thereon.

Par agraph eight of the decree entitled "lnsurance" provided in
pertinent part, "8. | NSURANCE: The husband shall procure and
mai ntain, at his own expense, health insurance on behalf of the
wfe."

On March 24th, 1988 the Grcuit Court of Tallapoosa County
rendered an order clarifying its previous decree with respect to
the provision on Dr. Blythe's obligation to pay the nortgage on the
famly home conveyed to Ms. Blythe. The decree of clarification

enunciated Dr. Blythe's continuing liability for full paynment of
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t he nortgage bal ance and provided that in the event of Dr. Blythe's
death, his estate would assune liability. Dr. Blythe was given an
option by the court to pay off the nortgage balance in full or
continue nonthly paynents.

It is the deduction of the nobrtgage paynents and health
i nsurance paynents as alinony that resulted in the Departnent of
Revenue's assessnent for additional inconme taxes against Dr.
Blythe. The Departnent contended in its initial assessnent that
t hese paynments were part of a property settlenent rather than
al i nony, and therefore were not deducti bl e.

On the other hand, the Departnent initially took a
contradictory position against Ms. Blythe, contending that the
nort gage and i nsurance paynents were alinony, and thus should have
been included as incone to Ms. Blythe. Failure to make this
inclusion resulted in an assessnent agai nst her.

At the admnistrative law hearing on this matter certain facts
previously submtted in witing were stipulated by the parties.
These facts included the followng. (1) Ms. Blythe surrendered
val uabl e property rights in exchange for the nortgage paynents made
on her behal f. Ms. Blythe was awarded the famly honme and Dr.
Bl ythe received other substantial assets to which Ms. Blythe
otherwise had a claim (2) No condition subsequent, including the
death of Dr. Blythe, extinguished his obligation for making the

nort gage paynents. (3) The nortgage paynents were secured in that
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t he divorce court included an indemity provision in its decree for
Ms. Blythe's protection. (4) The divorce decree contained separate
sections for alinony and property settlenent with the nortgage
paynment provision being listed under "Property Settlement”. (5)
Wth regard to the health insurance paynents both taxpayers
stipulated that these paynents were in the nature of alinony.

Concl usi ons of Law

Alinony is generally deductible by the payor and incone to the
payee. In the tax years under consideration in the instant cases,
as well as currently, Al abana allows a deduction for alinony in the
sane anount as is allowed by federal |aw Al a. Code §40-18-
15(a) (18)(1975). Al t hough federal law tax treatnment of alinony
changed substantially with the Tax Reform Acts of 1964 and 1986,
di vorce decrees executed prior to Decenber 31, 1984 are generally
controlled by pre-1985 |aw. Act of 1984, §422(e) of Pub.L. 98-369
as anended by Pub.L. 99-514, §2, Cctober 22, 1986, 100 Stat. 2095.

The Blythe's divorce decree, rendered in 1983, falls into this
cat egory.

Federal courts applying |law also applicable to the instant

cases have ruled that property settlenents in contrast to alinony

are not deductible by the payor, and thus not incone to the payee.

See, e.g., Boucher v. Conm ssioner of Internal Revenue, 710 F. 2d

507 (9th Gr. 1983); Wite v. United States, 550 F. Supp. 96 (MD.

Ala. 1982). The key issue in the instant cases is, therefore
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whet her or not paynents nmade by Dr. Blythe for Ms. Blythe's

benefit constitute deductible alinony or a non-deductible property
settl enent.

Wth regard to the health insurance premuns paid by Dr.
Blythe for Ms. Blythe's benefit, both taxpayers have sti pul at ed
that these paynents are in the nature of alinony. The Interna
Revenue Departnment has taken the position that such paynents are
deductible alinony. Rev. Ruling 62-106. Thus, the Departnent's
assessnent against Dr. Blythe for deduction of health insurance
premuns is not correct and should be withdrawn. The Departnent's
assessnent against Ms. Blythe for failure to include these anounts
shoul d st and.

Turning to the issue of deductibility of the nortgage
paynents, an analysis of the nature of the paynents indicates that

t hese paynents are a property settlenent. In Schatten v. United

States, 746 F. 2d 319 (6th Cr. 1984), several factors were
identified as useful in analyzing whether or not a particular
paynment is a non-deductible property settlenent or deductible
alinony. Factors indicative of a property settlenment include (1)
val uabl e property rights are surrendered in exchange for paynents,
(2) the paynments do not term nate upon death or renarriage, (3) the
paynments are secured, and (4) there is a separate provision for
support and division of property in the decree. See, |d. at 322-

323. Applying the law to the facts of the instant cases, the
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correct conclusion is that nortgage paynents nade by Dr. Blythe on
Ms. Blythe's behalf are a property settl enent.

Additionally, A abama |aw indicates that Dr. Blythe's nortgage
paynents are a property settlenent. To qualify as a property
settlenent, an award nust neet at |east two requirenments. First,
the anmount and tinme of paynent nust be certain; and second, the

right to it nust be vested and not subject to nodification. Bender

v. Bender, 560 So. 2d 1053 (Al a. Civ. App. 1989); Thonas v.
Thomas, 392 So. 2d 233. The obligation of Dr. Blythe to pay the
bal ance on the nortgage constitutes an anobunt that is certain.
Time of paynent, which is nonthly, is certain. Al t hough, Dr.
Bl yt he was given an option to pay the nortgage bal ance off in full
at any tinme in the future, this fact alone would not change the
certain character of the paynment. The right of Ms. Blythe to have
t he nortgage paid on her behalf is subject to no contingencies and
is therefore vested. Thus, the Departnent's assessnent agai nst Dr.
Blythe with regard to his incorrect deduction of
nort gage paynents should stand. The assessnent against Ms. Blythe
for failure to include the anmounts as inconme should be w thdrawn.
Dr. Blythe argues that if he is denied a deduction as alinony
for nortgage paynents nmade for the benefit of Ms. Blythe, he
should still be allowed to deduct the interest portion of the
paynment. In 1987, the first year of Dr. Blythe' s assessnent by the

Departnent, Alabanma law allowed "[a]ll interest paid or accrued
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within the taxable year on indebtedness . . ." as a deduction.
Ala. Code §40-18-15(a)(2)(1975). Thus, any deduction for interest
paid on the nortgage in question should be allowed for 1987 and the
assessnment of the Departnent of Revenue for this anmpbunt should be
wi thdrawn. A change in Al abama | aw provided, "[b]eginning with al
tax years or periods beginning after Decenber 31, 1987, the
i nterest deductions allowed in each of such tax years or periods
shall be Iimted to the anount all owable as an interest deduction
for federal income tax purposes in the corresponding tax year or
period pursuant to the provisions of 26 U S. C §163." Ala. Code
§40- 18- 15(a) (2) (Supp. 1991). Thus, with regard to the interest
paynments made in 1988 and 1989, an analysis of federal law is
required.

Dr. Blythe's paynent of interest on the nortgage i s persona
interest under 26 U. S.C §163(h)(2). Personal interest deductions
are disallowed under 26 U S.C. §163(h). The disall owance was
phased in over a five year period beginning in 1987 when 35% of
personal interest was non-deductible and ending in 1991 when 100%
of personal interest was non-deducti ble. For 1988, 1989, and 1990,
t he anmounts of non-deducti bl e personal interest were 60% 80% and
90% respectively. 26 U S.C. §163(d) (6)(B)

An exception to the non-deductibility of personal interest is
given for "qualified residence interest” 26 U S.C. §163(h)(3). The

term"qualified residence" is defined by federal |aw as neaning the
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princi pal residence of the taxpayer and one other residence of the

taxpayer . . . which is used by the taxpayer as a residence .

26 U.S. C §163(h)(4) enphasis added. Dr. Blythe does not reside in

or use the famly honme occupied by Barbara Bl ythe. He does not
have any interest in the hone. It is probable that Dr. Blythe
clains the hone in which he does reside as a "qualified residence".
The interest paynents made by Dr. Blythe do not fit the
"resi dence" exceptions regardi ng disall owance of personal interest
deducti ons. Therefore, Dr. Blythe should not be allowed a full
i nterest deduction for 1988 and 1989. The phased in anount of non-
deducti ble interest applicable for 1989 and 1989 under 26 U. S.C.
§163 should be applied by the Departnent of Revenue to properly
adj ust the assessnent against him

In summary, with regard to taxpayer Barbara J. Blythe, the
Departnent's assessnent against her for failure to include as
i nconme paynents nmade for her benefit by Dr. Blythe should be nade
final as it applies to health insurance paynents and w t hdrawn as
it applies to nortgage paynents. The Departnent's assessnent
agai nst taxpayer, John C. Blythe, with regard to health insurance
paynments and interest on nortgage paynents for 1987 should be
wi t hdr awn. The Departnent's assessnent against Dr. Blythe with
respect to nortgage interest paynents for 1986 and 1989 shoul d be
withdrawn in part and nmade final in part in accordance wth

applicable state and federal law as outline in this order. The
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Departnent's assessnent against Dr. Blythe for deduction of
nort gage paynents, excluding the interest portion, should be nade
final.

DONE t he 20t h day of August, 1992.

SARAH C. BOVERS
Acting Adm ni strative Law Judge



