STATE OF ALABAMA, § STATE OF ALABANA
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§
Taxpayer .
§
FI NAL ORDER

The Revenue Departnent assessed John Deere Conpany, Inc.
(Deere) for lubricating oil tax for the period April, 1988 through
March, 1991, and whol esale oil |icense tax for the period Cctober,
1987 through Septenber, 1990. Deere appeal ed both assessnents to
the Adm nistrative Law D vision and a heari ng was conducted on June
11, 1992. Mchael T. Petrik appeared for Deere. Assistant counsel
Dan Schmael i ng represented the Departnent.

FI NDI NGS OF FACT

Deere sells lubricating oil and other petrol eum products at
whol esal e to i ndependent retail dealers in A abama and throughout
the United States. Deere has no place of business and no permanent
enpl oyees in Al abana.

The transactions in issue involved wholesale sales of
lubricating oil by Deere to its independent dealers in Al abana.
The sal es evol ved substantially as foll ows:

An i ndependent Deere deal er in Al abama ordered | ubricating oi

from Deere in Atlanta. Deere then ordered the oil from its



supplier, Shell Q1 in Louisiana. Shell G issued an invoice
show ng a sale of lubricating oil to Deere. However, the oil was
never delivered to Deere. Rather, at the direction of Deere, Shel
delivered the oil at its Louisiana facility to a conmon carrier
that had been hired by Deere. The comon carrier then delivered
the oil to the deal er/buyer in Al abana.

Deere's standard contract wth its independent dealers
provides that title to the products sold by Deere passes to the
deal ers when the products are delivered by or on behalf of Deere to
a common carrier. The dealer also bears the risk of |oss during
delivery, except where delivery is by parcel post or UPS. None of

the lubricating oil in issue was delivery by parcel post or UPS.

CONCLUSI ONS OF LAW

The Whol esale G| License Tax Assessnment

The wholesale oil license tax is levied at Code of Al a. 1975,
§40-17-174 on any person mnmaki ng whol esal e sal es of lubricating oil

in Alabama. State v. Pan-Am S. Corp., 89 So.2d 747. The issue in

this case is whether the whol esale sales by Deere to the Al abama
deal ers occurred inside or outside of Al abana.

A sale occurs under Alabama |aw when title passes from the
buyer to the seller. Code of Ala. 1975, §7-2-106(1). Title passes
"unl ess otherw se specifically agreed" when the seller conpletes

delivery of the goods to the buyer. Code of Ala. 1975, §7-2-



401(2). In this case, Deere and its independent dealers
specifically agreed by contract that title to all products sold by
Deere passed to the deal ers when the products were delivered by or
for Deere to a comon carrier for delivery to the dealer. The
sales in issue were thus conpl eted outside of A abama when the oi
was delivered to the common carrier at Shell's facility in
Loui si ana. Consequently, the wholesale oil license tax does not
apply.

The Lubricating Ol Tax Assessnent

Code of Ala. 1975, §§40-17-171 and 40-17-220 levy a $.02 per
gallon and a $.04 per gallon tax, respectively, on every
di stributor, manufacturer, retail dealer or storer engaged in
selling, distributing or withdrawi ng from storage any | ubricating
oil in Al abama. The Departnent clains that Deere is a storer
and therefore liable for lubricating oil tax on the transactions in
i ssue because Deere caused the lubricating oils to be shipped into
Al abana.

"Storer" is defined at Code of Ala. 1975, §40-17-170(5) as
fol |l ows:

Any person who ships, causes to be shipped or
brings into this state, or manufactures in this
state, lubricating oils, as herein defined, in any
quantity, stores the sanme in any container and
W t hdraws sane from storage for any purpose.”

To be a storer under the above definition, a person nust (1)

ei ther manufacture lubricating oil in A abama or cause lubricating



oil to be shipped into Alabama, (2) store the oil in Al abama, and
(3) withdraw the oil from storage in Al abama for any purpose.

Deere caused the lubricating oil in issue to be shipped into
Al abama (even though title passed to the dealer outside of
Al abanma). However, Deere did not store the oil in Al abama and al so
did not withdraw the oil fromstorage in A abama, both of which are
necessary for Deere to be a storer pursuant to §40-17-170(5).
Al so, the lubricating oil tax is levied on the sale, distribution
or wthdrawal of oil fromstorage in Al abama. Again, Deere did not
sale, distribute or withdraw oil from storage in Al abama, and
consequently, is not liable for the lubricating oil tax in issue.

The Departnent points out that Deere obtained a |ubricating
oil license in Al abama after the period in issue and began maki ng
lubricating oil tax paynents to the Departnent. However, the
transactions that are the basis for the subsequent paynents to
Al abama are unrelated to the sales in issue and thus are not
rel evant.

The above considered, Deere is not liable for |ubricating oi
or wholesale oil license tax on the transactions in issue, and
consequently both assessnents are voided. This Final Order may be
appealed to circuit court within 30 days pursuant to Code of Al a.
1975, §40-2A-9(qg).

Ent ered on Novenber 13, 1992.



Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



