STATE OF ALABANA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ Docket No. M SC. 92-175
WLLIAVS O L COVPANY
P. O Box 2069 §
Mont gonery, AL 36102- 2069,
§
Taxpayer .
§
FI NAL ORDER

The Revenue Departnent assessed notor fuel tax against
Wllianms QI Conpany (Taxpayer) for the period Septenber, 1988
t hrough August, 1991. The Taxpayer appealed to the Admnistrative
Law Division and a hearing was conducted on June 2, 1992. Dean
Mooty represented the Taxpayer. Assistant counsel Dan Schrmael i ng
represented the Departnent.

FI NDI NGS OF FACT

The Taxpayer is a licensed notor fuel distributor in North
Al abama. The Departnent assessed the Taxpayer for additional notor
fuel tax for the period Septenber, 1988 through August, 1991. The
Taxpayer does not contest the assessnment except concerning diesel
fuel sold through two service stations. The relevant facts
concerni ng those sales are set out bel ow.

The Taxpayer owns the stations in issue but |eases the
facilities to independent station operators. The Taxpayer
delivered diesel fuel into a coomon tank at each station and the
fuel was subsequently sold for both on-road and of f-road purposes.

The Taxpayer retained title until the fuel was sold at the punps.
The Departnent concedes that the on-road and off-road sales were

separately netered and that accurate records were naintained as



required by 8§40-17-21. The station operators subsequently received
a fixed punpage fee for each gallon sold.

The Departnent contends that the two station operators are
unlicensed retail dealers and that tax becanme due pursuant to §40-
17-11(2) when the Taxpayer delivered the fuel into the supply tanks
at the two stations.

The Taxpayer's position is that §40-17-11(1) applies, not §40-
17-11(2). The Taxpayer argues that tax did not beconme due when the
fuel was delivered to the stations, but only when the fuel was
subsequently sold at the punps for on-road use.

CONCLUSI ONS OF LAW

This is another appeal involving the notor fuel taxes |evied
at §8§40-17-2 ($.08 per gallon) and 40-17-220 ($.04 per gallon).
The notor fuel statutes are confusing and do not clearly set
out when or even if a distributor should pay the tax. Thi s
natural ly causes problens in adm nistering the tax. Secti on 40-
17-11 sonewhat clarifies the situation by stating that a
di stri butor (or storer) is not liable except in three
ci rcunst ances:
(1) Were the distributor or storer delivers
such notor fuel into the fuel supply tank of a
notor vehicle for the propul sion thereof on
t he public highways of this state;
(2) Were the distributor or storer delivers
nmotor fuel into dispensing equipnent of a
retail dealer designed and used to supply
nmotor fuel into the fuel supply tank of a
notor vehicle for the propul sion thereof on
t he public highways of this state; or
(3) Were the distributor or storer sells or

di stributes notor fuel, know ng or having good
reason to know that the sane is to be used for
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propelling notor vehicles on the public
hi ghways of this state.

Sales to a licensed distributor are al so exenpt, even if (1),
(2) or (3) above applies. See, last clause of §40-17-11.

The Departnent argues that paragraph (2) applies and that tax
accrued when the Taxpayer delivered the fuel into the supply tanks
at the two stations. | disagree.

Distributors are liable only on "the basis of their sales",
see, §40-17-3. Thus, §40-17-11(2) applies only if a distributor

sells fuel and then delivers the fuel into the supply tanks of an

unlicensed retail dealer.' Paragraph (2) does not apply if a
distributor transfers fuel into his ow retail tanks for subsequent
sale or otherwse retains title until the sale at the punp.
Section 40-17-11(1) applies in that case and the distributor is
liable only on the fuel sold at the punp for on-road purposes.
Section 40-17-11(1) applies in this case because the Taxpayer
owned the fuel until it was sold at the punps. The Depart nment
concedes that the Taxpayer (through the independent operators)
mai nt ai ned proper records and that the sales were separately

nmetered as required by §40-17-21. Consequently, the recorded off-

!As discussed | ater, paragraph (2) has an even narrower scope
of operation in that sales to an unlicensed retail dealer are
taxable only if the fuel is delivered into a supply tank that is
used to nmake only taxable on-road sales. Only in that case can the
di stributor know when he sells the fuel that the fuel will be used
for taxable on-road purposes.
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road sales are exenpt and tax is due only on the fuel sold at the
two stations for on-road purposes. The assessnent should be
adj usted accordingly and thereafter made final, plus applicable
i nterest.

The above hol di ng di sposes of this case. However, because of
the current confusion concerning the notor fuel taxes, set out
below is a summary of how the notor fuel statutes should be
interpreted and adm ni st ered.

The notor fuel taxes are broadly levied on "the selling, using
or consumng, distributing, storing or withdrawi ng from storage" of
motor fuel, but only if the fuel is used on-road. A distributor is
liable only on the basis of his sales, see §40-17-3, and then only
in the three situations set out in §40-17-11. Readi ng those
sections together, a distributor is liable only if he sells fue
(to an unlicensed purchaser) knowi ng or with good reason to know at
the tinme of the sale that the fuel will be used for taxable on-road
purposes. Commobn sense requires that a sale or transfer of fuel
should not be taxed if it cannot be determ ned at that tine that
the fuel will be used for taxable on-road purposes.

Paragraph (1) of &§40-17-11 is straightforward. Tax is due
when a distributor punps fuel directly into an on-road vehicle.
Paragraph (3) likewise is clear that tax is due when a distributor
otherwi se sells fuel knowing or with good reason to know that it
wll be used on-road. In both (1) and (3), the distributor knows
when he sells the fuel that it will be used for on-road purposes

and tax should be paid at that tinme. Paragraph (2) is less clear
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and has caused nuch of the confusion concerning the notor fuel
t axes.

Par agraph (2) at first appears to tax all fuel delivered by a
distributor into an unlicensed dealer's supply tank. But to be
consistent with paragraphs (1) and (3), paragraph (2) should be
construed to apply only if the dealer's supply tank is used to nake
only taxable on-road sales. Only in that case can the distributor
(or anyone) know when he sells the fuel that it will be used for
t axabl e on-road purposes.

A distributor is not liable if he sells and delivers fuel into
an unlicensed deal er's common tank from which both on-road and of f-
road sales are made because the distributor cannot know at that
time that the fuel will be used for taxable purposes. As wll be
di scussed, the dealer then becones |iable and nust pay tax on his
subsequent on-road sal es and keep records concerning the off-road
sal es. Section 40-17-21 also allows any dealer to nmake both
t axabl e on-road and non-taxable off-road sales fromthe sanme tank
and punp. If all fuel is taxed when delivered to an unlicensed
deal er, the intent of §40-17-21 would be thwart ed.

The Departnent's policy has been to tax all fuel delivered to
an unlicensed dealer and then allow the distributor a subsequent
credit for that portion later sold by the dealer for off-road use.

But the fuel is either taxable when sold and delivered by a
distributor or it is not. Alowng a distributor credit for |ater
off-road sales is also inpractical because the distributor's

liability depends on whether the unrelated retail deal er separately
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nmeters the sal es and keeps adequate records as required by §40-17-
21. A distributor's liability should not depend on whether a
subsequent retail deal er does or does not keep good records.

Most problens encountered in administering the notor fuel
taxes involve unlicensed deal ers nmaki ng on-road and of f-road sal es
froma comon tank and punp. In ny opinion, those deal ers should
be licensed under §40-17-14 and should be required to report and
pay tax on all subsequent on-road sal es and separately neter? and
keep good records concerning the off-road sales. Act 92-543 al so
requires all licensed dealers to prepare and nmai ntain an exenption
certificate for all off-road sal es.

A deal er not properly licensed under §40-17-14 nmay be enjoi ned
from operating pursuant to §40-17-20, but failure to obtain a
I icense does not relieve the unlicensed dealer of liability. An
unl i censed deal er maki ng on-road and off-road sales froma conmmon
tank is still liable for tax on his on-road sales and nust stil
keep good records and separately neter the off-road sales.

A retail dealer making only on-road sal es need not be |icensed
because tax should be paid when the fuel is purchased from the
distributor (8§40-17-11(2) applies in this case). Once the tax is

paid, no further reporting or record keeping is necessary.

’Section 40-17-21 requires that all off-road sales nust be
"separately netered". The intent of §40-17-21 was to accommopdate
retail dealers by allowng themto sell both on-road and of f-road
fuel fromthe sane tank. The Legislature did not intend to make
all one neter punps obsolete. Consequently, a dealer has conplied
with the separately netered requirenments of §40-17-21 if a single
meter on the punp is reset after each sale and the anount of each
sale is individually recorded.
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Li kewi se, a retail dealer naking only off-road sales is not
required to be |icensed because he is not selling the fuel "for the
operation of notor vehicles on the highways of this state". See,
§40-17-14. However, as stated, all dealers nmaking off-road sal es
must still keep good records confirmng that the sales are for off-
road purposes.

Finally, a dealer making on-road and off-road sales from
separate tanks and punps should pay tax to the distributor on the
fuel delivered into the on-road tank (8§40-17-11(2) applies), but
not on the fuel delivered into the off-road tank. Again, records
must be kept verifying the off-road sales, but if proper records
are not kept by the dealer, including the Act 92-543 exenption
certificate, the dealer is liable for the tax and not the
di stributor.

The present notor fuel law inposes a difficult admnistrative
burden on the Departnent. Large whol esale distributors selling in
bulk are liable only under limted circunstances, liability then
passes to the nunerous retail dealers. Wth passage of Act 92-543,
l[itability now filters down to the even nore nunerous individua
purchasers/users that buy fromthe dealers (or distributors) for
off-road use. To insure that the proper tax has been paid, the
Departnent nmust review the records of thousands of individua
users. Hopefully, the Legislature will rewite and sinplify the
statutes so that the tax can be nore easily admnistered by the
Depart nent .

Entered on Septenber 18, 1992.



Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



