STATE OF ALABAMA, § STATE OF ALABAMA
DEPARTMVENT OF REVENUE, DEPARTVMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ Docket No. I NC. 92-189
THOVAS H. WEST
170 Twi n OGaks Drive §
Nashville, TN 37211-1130,
§
Taxpayer .
FI NAL ORDER

The Departnment denied a claimfor refund of 1988 incone tax
filed by Thomas H West (Taxpayer). The Taxpayer appealed to the
Adm nistrative Law Division and the matter was submtted on the
facts set out in the Departnent's Statement of the Case. The
Taxpayer represented hinself. Assi stant counsel Beth Acker
represented the Departnent.

FI NDI NGS OF FACT

Al abama incone tax was withheld from the Taxpayer's wages
during 1988. The Taxpayer subsequently filed his 1988 Al abama
i ncone tax return on January 27, 1989.

The Taxpayer filed an anended 1988 Al abama return on February
28, 1992 and deducted additional job hunting expenses. The
Taxpayer worked as a conputer programrer/analyst and the clained
expenses were for notel, travel and neal expenses incurred while
| ooking for a newjob in the sane |ine of work.

The Departnent deni ed the deduction and the resulting refund
because (1) the anmended return (claim for refund) had not been
filed within three years from paynent of the tax as required by

§40- 18-43, and (2) job hunting expenses are not deducti bl e under



Al abama | aw.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-43 requires that a petition for
refund of incone tax nust be filed within three years fromwhen the
tax was paid. Departnent Reg. 810-3-43-.02 provides that if a
return is filed late, then tax paid through w thholding shall be
deened paid on the due date (including extensions) of the return.

The regul ati on does not address the situation where a return is
filed on or before the due date, as in this case. The Departnent
contends that if a return is tinely filed, then tax paid through
wi thhol ding is deened paid on the date the return is filed, not on
the due date of the return. | disagree.

For federal refund purposes, a return filed prior to the
filing deadline (April 15th of subsequent year) is deened filed on
such last day, and any tax withheld is also deened paid on such
dat e. See, 26 U.S.C A §6513. Al t hough the Al abanma statute of
limtation for claimng refunds is different from the federal
statute, the question of when a return is deened filed or
wi t hhol di ng tax deened paid is the same, and in such cases federa
authority should control, wespecially in the absence of any
controlling Al abama statute or regulation.

As stated, for federal refund purposes withholding tax is
deened paid on the due date of the return, whether the return is

filed before or after that date. Al abama should foll ow the federal



3

rule.! Oherwise, a taxpayer filing late would be rewarded by
having | onger to petition for a refund of tax previously wthheld
than a taxpayer filing early. For exanple, if the Taxpayer in this
case had filed his original 1988 return after April 15, 1989 (or
after February 28, 1989), then the Taxpayer's anended return filed
on February 28, 1992 woul d have been tinely. However, because the
Taxpayer filed early, on January 27, 1989, the Departnment woul d
deny the refund. For the above reasons, the anmended return filed
by the Taxpayer on February 28, 1992 should be accepted as tinely
filed.

The Departnent al so argues that job hunting expenses are not
deducti bl e. However, job hunting expenses are deductible for
federal purposes as ordinary and necessary business expenses under
26 U S.C. §162 if the enploynment sought is within the taxpayer's

established field. Black v. C. 1. R , 1973, 60 T. C. 108. Section

1The Revenue Uni form Procedures Act was passed in the 1992
Regul ar Legi sl ative Session and becones effective October 1,
1992. The Act repeals §40-18-43 and adopts in substance the
federal statute of limtations relating to refunds set out at 26
US CA §6511. Federal authority would clearly apply after that
dat e.
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40-18-15(a) is nodeled after §162 and thus the sane deductions
al | oned under §162 should al so be allowed by the Departnent. For
Al abama pur poses, ordinary and necessary job

hunti ng expenses should be allowed if the job is in the taxpayer's
est abl i shed fi el d.

The expenses in question were incurred by the Taxpayer while
| ooking for a newjob in his established line of work as a conputer
programmer. The Departnment does not challenge the amount of the
expenses clainmed by the Taxpayer. Accordi ngly, the deduction
shoul d be allowed and the refund in issue should be granted by the
Depart nent .

This is a Final Order which may be appeal ed by the Taxpayer
pursuant to §41-22-20.

Entered on August 10, 1992.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



