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CPI N ON AND PRELI M NARY ORDER

The Revenue Departnent assessed State, gasoline and notor fuel
tax and Marshall County fuel tax against Petrol eum Suppliers, Inc.
(Taxpayer) for the period Novenber 1988 through Septenber 1991.
The Taxpayer appealed to the Admnistrative Law Division and a
hearing was conducted on Septenber 30, 1991. Dean Mooty
represented the Taxpayer. Assi stant counsel John Breckenridge
represented the Departnent.

The Taxpayer is a |licensed gasoline and notor fuel distributor
that sold gasoline and notor fuel in Marshall County and various
other counties in North Al abama during the years in question.

Thi s appeal involves issue: (1) Is the Taxpayer |iable for
notor fuel tax on the sale of notor fuel to an unlicensed retai
dealer, Alie Burroughs Gocery; (2) Is the Taxpayer liable for
Marshall County fuel tax on the sale of gasoline commercial
accounts for off-road use in Marshall County; (3) |Is the Taxpayer
liable for gasoline tax on the sale of gasoline to an unlicensed
marina; and (4) Relating to issues (2) and (3) above, can the

Departnent be estopped from coll ecting tax because the Depart nment



had previously treated the transactions in issue as nontaxabl e.

Issue 1 - The taxability of notor fuel sold by the Taxpayer to

an unlicensed retail dealer for resale.

The Taxpayer sold notor fuel to an unlicensed retail dealer
Burroughs Grocery, during the period in question. Burroughs failed
to keep adequate records show ng how much of the fuel was resold
for exenpt off-road use. The Departnent consequently assessed the
Taxpayer on the entire amount sold to Burroughs.

The issue of when and in what anount a licensed distributor is
liable for notor fuel sold to an unlicensed retail deal er has been
the subject of several Administrative Law D vision cases, nost

recently Departnent v. Mathews and Mathews, Inc., Docket No. M sc.

91- 164, and Departnent v. Wlliams G| Conpany, Docket No. M sc.

92-175.

The Departnent's position has consistently been that a
distributor is |iable for notor fuel tax on all notor fuel sold to
an unlicensed dealer. However, if the dealer properly docunents
off-road sales (as required by Departnent regulations) and the
sales are separately netered as required by §40-17-21, the
distributor will be credited for those docunented off-road sal es.

In other words, the Departnent's position is that a distributor is
liable for the retail deal er adequate records or separately neter

the exenpt off-road sales. As in Mathews and Mathews, Inc. and

Wllianms Ql, Inc., | disagree
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The notor fuel tax is levied on the sale of notor fuel in
Al abarma, but only if the fuel is used in notor vehicles operated on
t he hi ghways of Al abama. See, §§40-17-1, 40-17-2, 40-17-3, 40-17-
5, and 40-17-11.

Pursuant to §40-17-11, a distributor is not liable for tax on
the sale of notor fuel to an unlicensed deal er except under three
ci rcunstances: (1) Wiere the distributor punps the fuel directly
into a notor vehicle to be used on the highways of Al abama; (2)
Were the distributor sells and delivers the fuel to a retai
dealer that resells the fuel for on-road use only; and (3) Wuere
the distributor sells the fuel know ng or having good reason to
know that the fuel wll be used on the highways of Al abanma. In
addition, all sales to a licensed retail dealer are exenpt. See,
| ast sentence of §40-17-11(3).

In other words, a distributor is not liable for fuel tax
unl ess he knows or has reason to know at the tinme of sale that the
fuel will be used for taxable on-road purposes. A distributor that
sells fuel to an unlicensed deal er that subsequently resells the
fuel for both on-road and off-road purposes cannot know when he
sales the fuel to the retail dealer how the fuel wll be used.
Consequently, the distributor is not |iable when he sales the fuel
to the deal er

Rat her, the retail dealer that purchases the fuel should be

Iicensed pursuant to §40-17-14, and the dealer is liable for all
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fuel sold for taxable on-road purposes. The dealer is also
required to keep adequate records establishing off-road sal es, but
in the absence of adequate records the dealer, not the distributor,

should be liable for the tax.

The Taxpayer in this case is not liable for tax on the sales
to Burroughs Grocery because it could not have known when it sold
the fuel to Burroughs how nuch, if any, would be resold for taxable
on-road use. Rather, Burroughs should be liable for the tax on al
fuel for which there are no records showi ng that the fuel was sold
for exenpt off-road purposes.

The fact that a retail dealer is not |licensed does not change
the dealer's liability for the notor fuel tax. A retail dealer
cannot avoid liability for a tax by failing or refusing to properly
obtain a license fromthe Revenue Departnent.

| ssue Il - The Marshall County Tax |ssue

The Taxpayer concedes that sales the fuel sold to comerci al
accounts in Marshall County isn't exenpt fromthe Marshall County
fuel tax. However, the Taxpayer does argue that the Departnent
shoul d be estopped fromcollecting the Marshall County tax because
the Departnent did not consider simlar transactions to be taxable
prior to the audit period.

The Departnent should perhaps as a matter of policy notify a
taxpayer when it intends to change its position and tax

transactions that in the past were not taxed. However, the
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Depart nent cannot be estopped fromcollecting a tax that is legally
owed because the Departnent failed to assess and collect the tax

for prior periods. Boswell v. Abex, 317 So.2d 317. Departnent v.

Maddox Tractor Conpany, 69 So.2d 426.

Issue Il - The taxability of gasoline sold to an unlicensed

mari na.

The Taxpayer paid the gasoline tax on the sales of gasoline to
marinas prior to the period in issue. However, the Taxpayer was
subsequently infornmed by the Departnent that gasoline tax was not
due on sales to marinas. Consequently, the Taxpayer failed to
charge gasoline tax on its marina sales during part of the audit
peri od.

The Al abanma gasoline taxes levied at §§40-17-31 ($.12 per
gallon) and 40-17-221 ($.04 per gallon) are levied on the use,
sale, withdrawal, etc. of gasoline in Alabama. Unlike the notor
fuel tax, the gasoline taxes are not limted to only gasoline used
for on-road purposes. Rather, the taxes are due on the sale of al
gasoline unless the sale is for resale to another |1|icensed
di stributor, see, §40-17-32, or is nmade outside of Al abanm, or is
exenpt ed under §40-17-220(d).

Section 40-17-220(b) exenpts the sale of gasoline used in
boat s. However, since the sale of the gasoline is the taxable
event, the above exenption applies only when the taxable sale is

made directly for use in a boat. Consequently, although some if
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not nost of the gasoline sold to the marina in issue was
subsequently used in boats, the exenption doesn't apply because the
purchaser, the marina, was not using the gasoline for the exenpt
pur pose.

| ssue IV - Estoppel

The Taxpayer also argues that the Departnent should be
estopped from assessing tax based on erroneous advice given by a
Departnment enpl oyee. However, as in Issue |l above the Departnent
cannot be estopped fromcollecting the tax that is otherw se due
based on the erroneous advice given by a Departnent enployee.

Boswell v. Abex, supra; State v. Miaddox Tractor & Equipnent

Conpany, supra.

The Departnent is directed to reconpute the assessnents in
issue in accordance with the above findings. A Final Oder wll
then be entered setting out the amounts due. The Final Oder, when
entered, may be appealed to circuit court pursuant to Code of Al a.
1975, §40-2A-9(q9).

Entered on February 10, 1994.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



