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CPI Nl ON AND PRELI M NARY ORDER

The Revenue Departnent assessed incone tax against Billy
Cal dwel | (Taxpayer) for 1985, 1986 and 1987 and against Billy B.
and Joanne Caldwell for 1988. The Taxpayer appealed to the
Adm ni strative Law D vision and a hearing was conducted on Novenber
10, 1992. Christine Sanpson Hinson appeared for the Taxpayer.
Assi stant counsel Beth Acker represented the Departnent.

The primary issues in this case are (1) was the Taxpayer
subj ect to Al abama inconme tax from 1985 until My, 1988, and (2) if
so, can the Taxpayer deduct work-related travel and |iving expenses
i ncurred during the subject period.

The Taxpayer is a native of Tennessee and was hired by the
Tennessee Valley Authority (TVA) as an engineer in 1977. The
Taxpayer lived in Knoxville and was based at the TVA s headquarters
in Knoxville from 1977 until 1985.

The Taxpayer was assigned by the TVA to work on the Anchor
Bolts Inspection Project ("Anchor Project") at the Browns Ferry

Nucl ear Plant ("Browns Ferry") in Alabama in My, 1985.' The

! Wiile living in Knoxville, the Taxpayer had worked
periodically for two week intervals with other TVA engineers at
Browns Ferry from 1982 until 1985 (transcript at page 26).



Taxpayer was told by the TVA that the assignnent would not |ast
nore than one year.

The Taxpayer noved from Knoxville into a notel room in
Huntsvill e when he started working at Browns Ferry in My, 1985.

The Taxpayer noved nost of his belongings into his sister's house
in Louisville, Tennessee, although he stored sone of his large
furniture in Knoxville.

The Taxpayer subsequently noved into a rented house in
Huntsville in [ate May or June, 1985, and |ater noved into anot her
rented house in Madi son, Al abama sonetinme in 1986. The Taxpayer
lived in Madison until he purchased a house and noved permanently
to Athens, Al abama in May, 1988.

The Taxpayer rolled out of the Anchor Project and inmedi ately
into the Hanger Inspection Project ("Hanger Project") at Browns
Ferry in late 1985 or 1986.2 The Taxpayer was not told how | ong
hi s assi gnnent on the Hanger Project would last (transcript at page
69) . The Taxpayer worked continuously at Browns Ferry until
Novenber, 1987, did not work at the facility during Novenber, 1987,
but returned to the facility as a task engi neer from Decenber, 1987
until May, 1988. The Taxpayer was finally assigned to a
"permanent” position at Browns Ferry in May, 1988. He and his new
wi fe bought a house in Athens, Al abama and noved to Al abama

permanently at that tine. The Taxpayer was officially on

2 The Taxpayer's testinony on this point is unclear. At one

point he clains that he changed from the Anchor Project to the
Hanger Project in late 1985 (transcript at page 56), but el sewhere
clainred that the <change occurred in July or August, 1986
(transcript at page 51).
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"continuous travel status" with the TVA prior to My, 1988

Consequent |y, he received nonthly reinbursenent for his travel and
[iving expenses in addition to his salary. The travel expenses
were incurred for travel to and fromBrowns Ferry and for several
short trips back to TVA headquarters in Knoxville. The 1iving
expenses were primarily for rent during the period.

The Taxpayer maintained his personal ties wth Tennessee and
visited Tennessee regularly during the subject period. The
Taxpayer also retained his Tennessee drivers license and bank
account during the period. The Taxpayer purchased a house in
Al abama in 1986, but rented the house and never used it as his
personal residence. The Taxpayer testified that he considered
Tennessee to be his pernmanent hone until he and his wife noved to
Al abama in May, 1988.

The Taxpayer did not file Al abama incone tax returns for 1985,
1986 or 1987. He filed a joint return with his wife in 1988, but

failed to report his incone earned in Al abama prior to May, 1988.

The Departnent entered the assessnents in issue based on (1)
wages earned by the Taxpayer in Al abama, (2) travel and I|iving
expense reinbursenent received from the TVA, and (3) deferred
conpensation that is not subject to federal tax but is taxable in
Al abansa. The Departnent examner also allowed the standard
deducti on and a personal exenption in each year.

The Taxpayer argues that he was not domciled and did not

reside in Al abama until May, 1988, and consequently is not |iable
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for Al abama income tax prior to May, 1988. 1In the alternative, the
Taxpayer argues that if he is |iable for Al abama tax, he owes only
on his inconme earned in Al abana. The Taxpayer provided a breakdown
with his post-hearing brief setting out incone earned in Al abama
and i ncone earned in Tennessee.

The Taxpayer also clainms that his travel and |iving expenses
can be deducted as ordinary and necessary enployee business
expenses because he was away from his tax home on "tenporary"
assi gnnent at Browns Ferry prior to May, 1988.

The Departnment does not dispute the anmount of the clained
expenses, but argues that the expenses cannot be deducted because
t he Taxpayer's enploynent at Browns Ferry was "indefinite". I n
that case, his tax hone changed to Browns Ferry and his related
expenses were commuting and ot her personal expenses and cannot be
deduct ed. Every person domciled in Alabama is subject to
Al abama i ncone tax. Code of Ala., 40-18-2(7). "Domcile" for tax
pur poses has been defined as an individual's true, fixed honme to

which he intends to return when absent. VWhet stone v. State, 434

So.2d 796. To change domciles, the old domcile nust be abandoned
and a new one acquired along wwth the intent to remain permanently

at the new domcile. Jacobs v. Ryals, 401 So.2d 776. The

presunption is against a change unless the facts clearly prove
ot herw se.

The Taxpayer's domcile of origin was Tennessee. The Taxpayer
lived and worked in Al abama al nost continuously after My, 1985,

but he did not intend to change domciles and took no action
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indicating a permanent change of domicile to Alabama until My,
1988. Consequently, the Taxpayer was not domciled in Al abama
prior to May, 1988.

However, the fact that the Taxpayer was not domciled in
Al abanma does not nean that he was not subject to Al abama incone tax
prior to My, 1988. Al individuals residing in Al abama are
subject to Al abama tax, and every individual that lives in Al abama
for at |east seven nonths during a tax year is presunmed to be
residing in the State for tax purposes. Code of Ala. 1975, §40-18-
2(7).

The Taxpayer lived and worked in Al abama al nost conti nuously
after May, 1985. The Taxpayer clearly resided in Al abana and was
subj ect to Al abama incone tax during the period in issue.

Even if the Taxpayer was a nonresident during the subject
years, nonresidents nmust still report and pay A abanma tax on incone
earned in Al abana. Code of Ala. 1975, §40-18-2(6). However
because the Taxpayer resided in A abama, he was subject to Al abanma
tax on incone earned everywhere.?

The living and travel reinbursenent received by the Taxpayer
was properly included as gross incone in Alabanma. The issue is

whet her the expenses were al so deducti bl e pursuant to Code of Al a.

% Consequently, the Taxpayer's breakdown of income earned in

Al abama versus Tennessee is not relevant. Also, | question the
met hod used by the Taxpayer to determne in which State his incone
was earned. The Taxpayer worked full-tinme at Browns Ferry and |
would think all of his income was earned in Al abang,
notwi thstanding that he took short business trips back to
Tennessee.
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1975, §40-18-15(1) as ordinary and necessary expenses incurred in
carrying on a trade or business.

To be deducti bl e, enpl oyee busi ness expenses nust be incurred
while the enployee is away fromhis tax hone. See, Departnent Reg.
810- 3- 15- 10. An enployee's "tax hone" is defined in the above
regul ation as the place where the enployee spends nost of his
working time or the place at which his business activities are
cent er ed.

An enployee is away from his tax home if his assignnent
el sewhere is "tenporary” in nature. However, if the assignnent is
for an "indefinite" period with no reasonably foreseeable end, the
enpl oyee is considered to have changed his tax hone to the new
| ocation and his travel and |iving expenses relating thereto cannot
be deduct ed.

The criteria for di sti ngui shi ng "tenporary" ver sus

"indefinite" enploynent is set out in Dahood v. United States, 585

F. Supp. 93, as foll ows:

To qualify as "tenporary", the enploynent of the taxpayer
must be that which is foreseeably for a short period of
time or for a fixed duration. Boone v. United States,
482 F.2d 417, 419 (5th. Gr. 1973). In contrast,
enpl oynent IS cat egori zed as "indefinite" or
"i ndeterm nate" when the prospect is that the work w il
continue for an indetermnate and substantially |ong
period of tine. Id.; Neal v. Conmm ssioner of Internal
Revenue, supra, Kasun v. United States, 671 F.2d 1059
(7th Gr. 1982). An enploynent which was tenporary at
i nception may becone indefinite if it extends beyond the
short term Kasun v. United States, supra, 671 F.2d at
1061; Boone v. United States, supra, 482 F.2d at 419, n.
4. The determnation of whether a job is "tenporary" or
"indefinite" presents a factual question which requires
the Court to examne all of the circunstances of the case
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before reaching its conclusion. Kasun v. United States,
671 F.2d at 1061 (and authorities therein cited).

In this case, the Taxpayer was technically on "continuous
travel status” with the TVA prior to May, 1988. The Anchor Proj ect
was not expected to last nore than a year. However, once the
Taxpayer rolled into the Hanger Project the I ength of his expected
enpl oynent was unknown or indefinite. Even if the assignnent at
Browns Ferry was initially tenporary, it becanme pernmanent over the
36 nonths that the Taxpayer worked alnobst continuously at the

facility prior to May, 1988.% Kasun v. United States, supra, at

1061. Under the circunstances, the Taxpayer's tax hone during the
subject period was Browns Ferry, and accordingly, his related
travel and living expenses cannot be deduct ed. The above
conclusion is supported by the follow ng Tax Court cases in which
a TVA enpl oyee on "tenporary assignnent” by the TVA was denied a
deduction for living expenses because his assignnent was

i ndefinite. James A. Baugher and Patricia A Baugher v.

* After the hearing, the Taxpayer offered four affidavits
from his supervisor at Brown's Ferry reassigning him to his
"tenporary" job at the facility. The nenbs are dated May 5, 1987,
August 8, 1987, Novenber 27, 1987, and January 17, 1988. See
January 28, 1993 letter from Taxpayer's attorney with affidavits
at t ached. The Departnent objected to the affidavits by letters
dated January 29, 1993 and March 17, 1993.

The Departnent's objections are proper. However, even if the
affidavits are accepted and considered, they do not change the
substantive nature of the Taxpayer's enploynent at Browns Ferry.

He worked continuously at the facility from May, 1985 through My,
1988 (except Novenber, 1987), and even the Taxpayer concedes that
the TVA' s characterization of the assignnent as tenporary is not
controlling for tax purposes. See Taxpayer's letter of February
22, 1993. See also the below cited Tax Court deci sions.
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Conmmi ssioner, T.C. Mnp 1984-191; Earl Wen and Lorna Wen V.

Comm ssioner, T.C. Meno 1984-456; Robert E. Terry and Cynthia E.

Terry v. Comm ssioner, T.C Mno 1984-457; E. Blatnick, 56 T.C

1344; and G A Gstrand, T.C Meno 1981-304. See al so,

Adm ni strative Law Div. Docket No. Inc. 84-150.

The Taxpayer was allowed only the standard deduction and a
personal exenption in each year. The Taxpayer should be all owed
until May 3, 1993 to file amended returns and cl ai many additional
item zed or other deductions to which he may be entitled, i.e
rental house expenses, enployee travel expenses incurred on trips
to Knoxville, etc.

| f anmended returns are filed, the Departnment should reviewthe
returns and notify the Adm nistrative Law Division of the adjusted
anount due for each year. A Final Oder wll be entered
accordingly. |If no amended returns are filed, the Final Oder wll
affirmthe assessnents as previously entered.

Entered on March 24, 1993.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



