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REVI SED OPI Nl ON AND PRELI M NARY ORDER

(The original Opinion and Prelimnary Order was entered in
this case on February 25, 1994. The Taxpayers subsequently filed
a Motion for Protective Order requesting that parts of the O der
whi ch revealed certain trade secrets of the Taxpayers should be
del eted or declared confidential. The Taxpayers and the Depart nent
have agreed that certain parts of the Order shall be protected.
Accordingly, this Revised Opinion and Prelimnary Order is hereby
entered with those confidential parts deleted as indicated. Al
copies of the original Qpinion and Prelimnary Order shoul d be kept
confidential and should not be distributed to the public. The
revised text is set out below. Additions to text are underlined.)

The Revenue Departnment assessed State and various county and
city use taxes against Arams Services, Inc., (text deleted)
(jointly "Taxpayers") for the period January 1989 through June
1991. The Taxpayers appealed to the Adm nistrative Law Divi sion.

The appeals were consolidated and a hearing was conducted on

Decenber 17, 1992. Herbert Harold West, Jr. and Roy Crawford



appeared for the Taxpayers. Assi stant counsel Dan Schmaeling
represented the Departnent.

(Text and footnote deleted) The issue in dispute is whether
t he Taxpayers are |liable for Al abama and various |ocal use taxes on
t hose pronotional itens delivered into and used in Al abanma.

The pronotional items in issue can be separated into five
categories: (1) counter and display itens such as mrrors, |ight
di spl ays, badges, etc. that are shipped from the Taxpayers

war ehouses (text del eted) outside Al abanma directly to the stores in

Al abama, (2) counter and display itens shipped first to a
departnent store's distribution center outside of Al abama and then
to the stores in Al abama, (3) printed pronotional materials shipped
by the Taxpayers directly to the stores in Al abama, (4) printed
pronotional materials ordered by the Taxpayers from third-party
printers outside of Al abama and then shipped by the printers into
Al abama as directed by the Taxpayers, and (5) packaging materials
shi pped from the Taxpayers' warehouses (text deleted) outside
Al abama to the stores in Al abana.
(Text del eted).

(1) The pronotional itens delivered from a Taxpayer's

war ehouse (text deleted) outside Al abama directly to a departnent

store in Al abams.

The Taxpayers argue that they never had title, possession or
control of the pronotional itenms in Al abama and thus cannot be

liable for Al abama use tax because title to the itens passed to the
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departnment stores along with the nerchandi se sold by the parents
when the itens were delivered to the common carriers F.O B. origin
out side of Alabama. | disagree.

The legal principle that title to property is transferred upon
delivery applies only if a sale is involved.' Consequently, title
to the pronotional itens was not transferred to the stores when the
items were delivered to the common carriers outside of Al abama or
at any other tine because the pronotional itens were never sold by

the Taxpayers to the stores. Title was also not sonehow

Y(Text del et ed) The Taxpayers argue that title to the
mer chandi se passed when the parents conpleted their delivery of the
goods to the common carriers outside of Al abama, citing UCC §§7- 2-
106(1) and 7-2-401(2). However, §&40-23-1(a)(5) controls when a
sale is conpleted for sales tax purposes, and that provision
designates the Postal Service and all common carriers as agents of
the seller. Thus, for sales tax purposes, title to the nerchandi se
did not pass and thus the sales were not conpleted until the conmon
carriers delivered the nmerchandise to the departnment stores in
Al abama. However, as discussed herein, the issue of when title to
t he nerchandi se passed is not relevant to this case because the
pronotional itens in issue were never sold by the Taxpayers, (text
del et ed).
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transferred because the stores paid the freight for delivering the
itens into Al abama. Rather, the Taxpayers (text del eted) retained
title to all of the items until the itens were discarded,
distributed to store custonmers, or otherwi se disposed of in
Al abana.

The Taxpayers concede that they retained title to and thus owe
Al abarma use tax on the mrrors and other larger itens of val ue that
they would attenpt to recover and reuse if a store closed or
stopped selling the parent's products. However, the Taxpayers
argue that they are not liable for use tax on the smaller, |ess
valuable itens that they would not attenpt to recover and reuse
because title to those itens was transferred outright to the
departnment stores. The Taxpayers argue on page 6 of their brief as
fol |l ows:

Taxpayers retain title to sonme counter and display itens,
while title to others is transferred to the departnent
stores. GCenerally, Taxpayers retain title to those itens
whi ch Taxpayers woul d attenpt to recover if a departnent
store went out of business or stopped selling their
respective Products. A mrror, such as the one admtted
into the record as Taxpayers' Exhibit 5, is an exanple of
a counter or display item to which Taxpayers retain
title. Taxpayers acknow edge that counter and display
items to which they retain title are subject to use tax.
Counter and display itens that are transferred outri ght
to departnent stores are itens which Taxpayers woul d not
attenpt to renove if a departnent store went out of
busi ness or stopped selling their respective Products.

A badge, such as the one admtted into the record as
Taxpayers' Exhibit 6, is an exanple of a counter or
display itemwhich is transferred outright to departnent
st ores.
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First, by conceding that they retained title to sone of the
itenms in Al abama, the Taxpayers defeat their own prinmary argunent
that title to all (underlined in original) of the itens passed upon
delivery to the common carriers outside of Al abana. Al so, the
Taxpayers do not explain how or under what |egal theory they
retained title to the valuable itens that could be reused, but not
to the less valuable itens they would chose to abandon. In ny
opinion there is no distinction. The itenms were all delivered
together into Alabama and title to the non-reusable itens was not
sonehow "transferred outright” to the stores. Rather, as discussed
above, the Taxpayers retained title to all (underlined in
original) of the itens in Alabama and title was not transferred to
the stores by sale, gift or otherw se.

The Taxpayers are liable for Al abama use tax on all of the
items in issue even though the Taxpayers' enployees may not have
physically used or had possession of sone of the itens within
Al abana.

"Use" is defined for Al abanma use tax purposes at Code of Al a.
1975, §40-23-60(a) as "the exercise of any right or power over
tangi bl e personal property incident to the ownership of that
property, or by any transaction where possession is given . "

(Text deleted) [A] taxable "use" occurred when the itens were
delivered into and used by a store's enployees in Al abana. The

delivery of the items to the stores constituted a taxable
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transacti on "where possession (was) given" by the Taxpayers to the
departnent stores within Al abanma.

In MNanmara v. D. H Holnes Co., Ltd., 486 U S. 24 (505 So.2d

102), a Louisiana corporation, Holnmes, ordered catalogs from an
out-of-state printer and directed the printer to mail the catal ogs
to various custoners in Louisiana. Holnmes was held |iable for use
tax on the catal ogs even though Hol nes never had physical use or
possession of the catalogs in Louisiana. The sanme is true in this
case. The Taxpayers used the itens in Al abama for Al abana use tax
pur poses when the itens were delivered for use or consunption in
Al abama (text deleted). Actual physical handling of the itens by
the Taxpayers' enployees in Al abama was not required for the
Taxpayers to be liable for Al abana use tax on the itens.

The Taxpayers argue that Hol nes can be distingui shed because
"distribution" is designated as a specific taxable use under
Loui siana | aw, but not under Al abanma |aw. However, as expl ai ned
above, the delivery of the pronotional itenms for use in Al abama
constituted "a transaction where possession is given", which is a
specified taxable use as defined at §40-23-60(a). Holmes is
di scussed later relative to the printed pronotional materials
delivered into Al abama by the third party printers.

The Taxpayers di scuss the use tax "w thdrawal" provision and

the effect of Ex parte Sizenore (Re: Si zenore v. The Dot han

Progress), 605 So.2d 1221, on pages 19 and 20 of their brief. The
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Taxpayers' w thdrawal argunment is prem sed on the assunption that
the itens were purchased by the Taxpayers at whol esal e out si de of
Al abama, which is necessary for the withdrawal provision to apply.
| disagree. As explained bel ow, the Taxpayers purchased the itens
at retail for Al abama use tax purposes, not at whol esal e.

"Whol esal e sale" is defined at §40-23-60(4)(a) as the sale of
property to a licensed retail nmerchant for resale. The Taxpayers
are not licensed retail nerchants and they did not purchase the
pronotional itens in issue for resale. (Text del eted) Thus,
al t hough the Taxpayers were sonehow all owed to purchase the itens
tax-free outside of Alabama, the itens were not purchased at
whol esal e for Al abama use tax purposes. | nstead, they were
purchased at retail under §40-23-61(a), which defines "retail sale"
as all sales except those defined as wholesale sales.
Consequently, any discussion of the w thdrawal provision or Ex

parte Sizenore is unnecessary and only confuses the issue.

In summary, the Taxpayers purchased the itens at retai
outside of Al abama and subsequently used the itens in Al abamm,
either directly or by giving possession and use of the itens to the
departnent stores in Al abama. The fact that the departnent stores
paid to have the itens delivered into Al abama did not cause title
to the itens to transfer to the stores. The Taxpayers retained
title when the itens were being used in A abama, and even if title

to sone of the itens was at sone point transferred to a store or to



8

a store's custoners in Al abama, which it was not, the giving of
possession of the itens in A abama constituted a taxabl e use by the
Taxpayers i n Al abanma.

The purpose of the Alabama use tax is to tax property
purchased at retail outside of Al abana that woul d have been subj ect

to Al abama sales tax if purchased in Alabama. State v. Hanna Steel

Corp., 158 So.2d 906. The Taxpayers woul d have owed Al abama sal es
tax if they had purchased the pronotional materials in issue in
Al abama. Consequently, for the reasons stated above, the Taxpayers
are liable for use tax on those itens.

(2) The pronotional itenms shipped first to distribution

centers outside of Alabama and then to the departnent stores

wi thin Al abanm.

| find no substantive difference between the pronotional itens
tenporarily stored at distribution centers outside of Al abama and
those itens discussed in (1) above. Title to the itens was not
sonehow transferred to the stores because the itens were
tenporarily stored in warehouses outside of Al abama before being
delivered into Alabanma. As in (1) above, the Taxpayers retained
title and used the itenms in Alabama to fulfill their Service
Agreenments with the parent conpani es.

The printed materials either (3) delivered directly fromthe

Taxpayers' warehouses to the stores in Al abama, or (4) delivered by

third-party printers to the stores in Al abama as directed by the

Taxpayers.
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(3) Again, | find no substantive difference between the
printed materials shipped directly by the Taxpayers for use in the
departnent stores in Alabama and the counter and display itens
di scussed in (1) and (2) above. Title to the printed nmaterials may
have eventually passed when the materials were handed out to
custoners in the stores, but that occurred only after the
Taxpayers' use tax liability had accrued when the naterials were
delivered into and canme to rest at the stores in Alabama. State v.
Tool en, 167 So.2d 546.

(4) Concerning the printed nmaterials ordered by the Taxpayers
fromthird-party printers outside of Al abama and then delivered by

the printers to the stores in Al abama, MNamara v. D.H Hol nes

Conpany, Ltd., supra, is directly on point.

As discussed above, Holnmes is a Louisiana conpany that
contracted with out-of-state printers to print catalogs and then
mai | the catal ogs to Hol mes' custoners in Louisiana. The Louisiana
Court of Appeals held that delivery of the catal ogs into Louisiana
by the out-of-state printers as directed by Holnes constituted a
taxabl e use of the catalogs by Holnmes in Louisiana. The U S
Suprene Court affirnmed.

The facts in Holnes are in substance the sane as in this case.

The Taxpayers ordered the printed materials fromthe out-of-state
printers and directed the printers to deliver the mnmaterials to the
departnent stores in Al abama. The delivery of the materials to the

stores in Al abama constituted a giving of possession to the stores,
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and thus was a taxable "use" wunder Alabama |aw the sane as
distribution of the catalogs in Holnes was a taxable use under
Loui siana law.? The fact that the materials were then renmailed by
the departnment stores is irrelevant. As with the printed materials
handed out in the stores, the taxable event occurred when the
printed materials were delivered into and cane to rest in Al abana.

State v. Tool en, supra.

(5) The packaging materials supplied by the Taxpayers that

were used to wap nerchandi se sold by the departnent stores.

The packaging materials are also subject to Al abama use tax
for the sanme reasons set out in (1), (2) and (3) above.

The Taxpayers contend that use tax is not owed on the
packaging materials because the materials were purchased at
whol esal e under the "contai ner" provision found at §40-23-60(4)(c).

| di sagree.

The container provision applies only if the taxpayer that

purchases the packaging materials also uses the materials to

2 The Taxpayers argue on page 23 of their brief that

"Taxpayers never had title, possession or control of Printed
Materi al s--Direct anywhere, much less in Al abama". | disagree.

As discussed in footnote 2, infra, for use tax purposes a sale
is conpleted when the seller conpletes his delivery of the goods.
Thus, the sales by the third-party printers to the Taxpayers were
conpl eted when the printers mailed the itens outside of Al abama as
directed by the Taxpayers and thereby conpleted their
responsibility for delivering the goods. See, §7-2-401(2). The
Taxpayers obtained title to the materials at that tine, and the
subsequent distribution of the materials to the stores in Al abama
constituted a taxable transaction whereby possession of the
materials was given by the Taxpayers to the stores.
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package or wap tangi bl e personal property for sale. The taxpayer
is allowed to purchase the packaging materials tax-free because the
one-tine use containers in a sense becone a part of the item being
sold and sales tax is subsequently collected on both the packagi ng
and contents when the packaging and contents are l|ater sold
t oget her.

The Taxpayers in this case did not use the packaging in issue
to wap or contain property that they subsequently resold. (Text
del eted). Consequently, the container provision does not apply in
this case.

The Departnent conceded at the adm nistrative hearing that
various tester and sanpler itens initially included in the
assessnments should be deleted. (Text deleted). Consequently, the
Departnent is directed to delete the sanpler and tester itens from
the audit and then informthe Adm nistrative Law Division of the
adj usted anounts due. A Final Order will then be entered, which
may be appeal ed pursuant to Code of Ala. 1975, §40-2A-9(g9).

Entered on Septenber 21, 1994.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



