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The Revenue Departnent entered a 100% penalty assessnent
agai nst Dewey Lankford (Taxpayer), an officer of Dee Fords, Inc.,
on Cctober 9, 1991. The assessnent is for State sales tax for the
mont hs of July, August, October, Novenber and Decenber, 1989 and
January, 1990, county sales tax for Cctober, Novenber and Decenber,
1989, and January, 1990 and State w thholding tax for the quarter
endi ng Decenber, 1989. The Taxpayer appealed to the Admnistrative
Law Division and a hearing was conducted on February 9, 1993.
Merrill Vardaman appeared for the Taxpayer. Assistant counsel Dan
Schrmael i ng represented the Departnent.

The issue is whether the Taxpayer, as a responsible corporate
officer of Dee Fords, Inc., wllfully failed to pay the sales and
w thholding tax liability of the corporation for the periods in
issue. |If so, the Taxpayer is personally liable for the tax under
Al abama's 100% penalty statutes, Code of Ala. 1975, §§40-29-72 and
40- 29- 73.

Dee Fords, Inc. was incorporated as a | ounge/bar in January,
1983. The Taxpayer was the sole incorporator and al so president of

the corporation. The Taxpayer personally applied for a sales tax



license for the business in March, 1983 and a w thholding tax
nunber in January, 1983.

The Taxpayer signed the corporation's 1989 Al abama franchi se
tax return and listed hinmself as registered agent, president and
secretary of the corporation. The Taxpayer al so signed checks for
the corporation. The Departnent introduced numerous checks witten
by the Taxpayer on behalf of the corporation during the audit
peri ods.

The Taxpayer clains that he left the business in June 1989,
and consequently was not responsible for paying the corporation's
sales and wthholding taxes after that date. However, the
busi ness' liquor license remained in the Taxpayer's name throughout
the period in issue (J. D. Carter applied for a new |icense on
January 29, 1990), the Revenue Departnent District Supervisor nade
nunerous trips to the business and observed the Taxpayer operating
t he business during the period, and, as stated, the Taxpayer wote
numer ous checks on the corporation's checking accounts during the
subj ect peri od.

A corporate officer is |iable under §§40-29-72 and 40-29-73 if
he is responsible for paying the corporation's taxes and willfully

fails to do so. See generally, Schwinger v. United States, 652

F. Supp. 464.
A "responsi ble officer"” has been defined as "any person with
significant control over the corporation's business affairs who

participates in decisions concerning paynent of creditors or



3
di sbursal of funds.”" Roth v. U S., 567 F.Supp. 496, at page 499.

The Taxpayer in this case was clearly a responsible corporate
of ficer of Dee Fords, Inc. because he incorporated the business and
was the corporation's president and secretary during the subject
peri od.

A responsi ble corporate officer willfully fails to pay tax if
the officer knows that tax is due, has the power and responsibility

to pay, and fails to do so. Braden v. United States, 442 F. 2d 342.

Paynent of other debts in lieu of taxes is evidence of

wllfulness. Roth v. United States, supra.

The evi dence shows that the Taxpayer w ote nunerous checks on
behal f of the corporation during the audit period, but failed to
pay the taxes in issue. Based thereon, the Taxpayer had the
ability to pay but willfully failed to pay the taxes in issue, and
consequently is |liable under the 100% penalty stat utes.

The above considered, the assessnment is upheld and judgnent is
entered against the Taxpayer in the anount of $8,662.94, wth
additional interest conputed from Qctober 9, 1991.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on June 11, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge






