STATE OF ALABAMA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ DOCKET NO. F. 92-281
H SPAN CORPORATI ON
1313 North Market Street §
Room 7330, Sout heast
W m ngton, DE 19894, §
Taxpayer. §
FI NAL ORDER

The Revenue Departnent assessed franchise tax agai nst Hi span
Corporation ("Taxpayer") for the years 1988 through 1991. The
Taxpayer appealed to the Adm nistrative Law Division and a hearing
was conducted on April 15, 1993. David Pierson appeared for the
Taxpayer. Assistant counsel Dan Schmaeling represented the
Depart ment . Jim Si zenore and John Mosley, Director and Project
Manager, respectively, for the Al abama Devel opnment O fice were al so
present at the hearing.

This case involves the franchise tax deduction provided at
Code of Ala. 1975, §40-14-41(d)(2)d. That section allows a
corporation to deduct fromcapital enployed in A abama all anounts
invested in certain high unenpl oynent counties ("qualifying

counties") in A abama.?!

! The deduction is available only if a qualification
certificate was issued between April 30, 1985 and April 30, 1990.






The Taxpayer invested $66, 000, 000. 00 in Mdrgan County in 1990
and anot her $70, 000, 000.00 in 1991. The Taxpayer then deducted
those anmounts on its Al abama franchise tax returns for those years
pursuant to §40-14-41(d)(2)d. The Departmnment denied the deductions
and the Taxpayer appealed to the Adm nistrative Law D vi sion.

The Departnent does not dispute the anmount of the deductions
or that Morgan County was a qualifying county as defined by the
statute.? However, the deductions were denied because (1) the
State and the Taxpayer failed to enter into an agreenent for
i nvestnment of the noney, as required by the statute, and (2) the
State failed to issue a qualification certificate to the Taxpayer,
al so as required by the statute.

The Taxpayer concedes that neither the required agreenent nor
the required qualification certification were issued in this case.

Nevert hel ess, the Taxpayer argues that the deductions should still
be al |l owed because various State and Morgan County officials told
t he Taxpayer that the deduction was avail able, and based thereon
t he Taxpayer believed that it would be allowed the deduction if it

invested in Mrgan County. Unfortunately, the fact that the

2 To qualify as a "qualifying county" under the statute, a

county must have sufficiently high unenpl oynent as defined by the
statute, and al so, the county governing body nust pass a resol ution
approving the issuance of a qualification certification. The
Morgan County Conm ssion failed to issue such a resolution in this
case. However, the Departnent does not contest that Mrgan County
was a qualifying county in this case.



Taxpayer knew about and was |led to believe that the deduction woul d
be allowed is not sufficient to grant the deduction.

Section 40-14-41(d)(2)d. clearly requires that a qualification
certificate nust be issued before the deduction can be allowed. An
agreenent between the parties was al so necessary prior to issuance
of a qualification certificate.® Neither was done in this case and
consequently the deduction nust be denied. | would also disallow
t he deduction because Mdrgan County failed to pass the appropriate
resolution as required to be a qualifying county under the statute.

See footnote 2.

The Taxpayer cannot rely on the fact that it was led to
bel i eve by various State and Mdrgan County officials, including the
Conm ssi oner of Revenue, that the deduction would be allowed. The
Depart nent cannot be estopped from properly applying the tax | aws
based on erroneous statenments by a Revenue Departnent official or

enpl oyee. Community Action Agency of Huntsville, Madison County,

Inc. v. State, 406 So.2d 890; State v. Maddox Tractor and Equi prent

Conpany, 69 So.2d 426. The sanme is certainly true concerning

® The statute reads in part as follows: "Before any such

anount invested by a taxpayer may be deducted from the anount of
its capital enployed in this state . . ., a qualification
certificate nust be issued to the taxpayer prior to the due date of
the report required by §40-14-44 . . . . The issuance by the
commttee of any qualification certificate hereunder shall be
conditioned wupon the taxpayer having prior thereto or
contenporaneously therewith entered into such agreenent or
agreenents wth the state as the committee hereln provi ded for
shal | have determ ned to be appropriate .



statenments by other State and Morgan County officials unrelated to
t he Revenue Departnent. Al so, a deduction from taxation is a
matter of legislative grace, and a taxpayer nust strictly conply
with the statute granting the deduction for the deduction to be

allowed. Brundidge MIling Co. v. State, 228 So.2d 475.

The deductions were properly denied and the assessnent in
i ssue is upheld. Judgnent is entered against the Taxpayer for
additional franchise tax for 1988 through 1991 in the amount of
$461,528. 02, with additional interest conputed fromApril 10, 1992.

Entered on April 30, 1993.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



