STATE OF ALABANA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ DOCKET NO. I NC. 92-298
BRUNO S, | NC
P. O Box 2486 §
Bi rm ngham AL 35201,
§
Taxpayer .
§
FI NAL ORDER

The Revenue Departnment assessed Bruno's, Inc. (Taxpayer) for
privilege license tax for the period OCctober, 1989 through
Septenber, 1992. The Taxpayer appealed to the Admnistrative Law
Division and a hearing was conducted on April 19, 1993. Pet er
Pillitteri, John Allen, and David Spradlin appeared for the
Taxpayer. Assistant counsel John J. Breckenridge represented the
Depart nent .

The Taxpayer operated between 112 and 118 retail grocery
stores in Al abama during the years in issue. The issue in dispute
is whether the stores were subject to the annual whol esal e soft
drink license levied at Code of Ala. 1975 §40-12-70. Section 40-
12-70 reads as foll ows:

Each person engaged in the business of selling at

whol esal e non-al coholic, carbonated or other soft drinks,

shall pay an annual |icense tax of $50.00; provided, that

bottlers who have taken out the bottle I|icense for

operating plants in this state shall not be Iiable under

this section, nor shall bottlers be liable for any county

or state |icense under §40-12-174, nor as transient
vendors or deal ers or peddlers.



The Taxpayer's stores sell primarily at retail, but also sell
soft drinks and other itens at wholesale if a custoner presents a
retail sales tax license which allows the custoner to buy w thout
payi ng sales tax. The Departnent audited the Taxpayer, discovered
that the stores made occasi onal whol esal e sal es, and based thereon
assessed each store for the annual whol esale soft drink license in
i ssue.

The Taxpayer argues that the wholesale |license is not due
because its stores are not "in the business" of selling at
whol esal e. As stated, the stores sell at wholesale only if a
custonmer presents a retail sales tax |icense allow ng the custoner
to buy w thout paying sales tax. The Taxpayer does not advertise
as a whol esal er and charges the sane base price whether the sale is
at whol esale or retail.

No evi dence was introduced indicating how many soft drinks the
stores sold at wholesale during the audit period. The Taxpayer
presented evidence for the period Novenber 17 - Decenber 14, 1991
showi ng gross sales of $118, 150,170.06, of which $610, 624.08 or
approximately 1/2 of 1% were tax-free whol esale sales. The
Taxpayer was unable to identify what portion of the whol esal e sal es
constituted whol esal e soft drink sales.

The whol esal e soft drink |license was enacted as part of the

Ceneral Revenue Act of 1935 (Acts 1935, No. 194, p. 256, see



specifically Sch. 129 on p. 491). That statute exenpted |icensed
bottlers fromal so paying the whol esale soft drink |icense.

The aforenentioned bottlers |license was al so included in the
1935 Act, but as originally enacted the bottlers license statute
did not nention that Ilicensed bottlers were exenpt from the
whol esal e soft drink Iicense.

The bottlers |icense statute (now §40-12-65) was anended in
1945 (Act No. 504), and for the first tinme stated that |icensed
bottlers were exenpt from the wholesale soft drink license. The
added | anguage read as foll ows:

Exenpti ons: -- Bottlers paying the license hereunder

shal | be exenpt from paynent of Transient Dealers |icense

| evi ed under Section 609, and Wol esale Bottlers |icense

| evied under Section 483, of this title. (underline
added)

The bottlers |Iicense was anended again in 1953 (Act No. 704)
and the exenption | anguage was nodified as foll ows:

Bottlers paying the Iicense hereunder where such business
is engaged in bottling drinks exclusively shall be exenpt
from paynent of transient dealers license |evied under
Section 609, and whol esal e bottlers license |evied under
Section 483 of this title. (underline added)

By referring to the wholesale soft drink license as a
"whol esal e bottlers |icense", the Legislature obviously understood
that the license applied only to bottlers regularly engaged in the
business of selling their product at wholesale in Al abana.
Apparently, only bottlers sold soft drinks at whol esal e when the

above anendnents were passed. Clearly the Legislature did not



envision that retail nerchants would also be liable for the
li cense. However, | would also include any other wholesaler
regularly engaged in the business of selling soft drinks at
whol esal e.

Whet her a person is regularly engaged in the business of
selling at whol esal e nust be decided on the facts of each case.
Engaging in business as a wholesaler is different from making
occasi onal or incidental wholesale sales. In ny opinion, a retai
grocery store that does not hold itself out as a whol esal er, does
not advertise as a wholesaler, and inportantly, charges the sane
price on both wholesale and retail sales, is not in the business of
selling at wholesale wthin the scope of the statute. A retai
grocery store is not in business as a whol esal er sinply because the
retailer occasionally sells tax-free to another licensed retailer.

Rat her, the wholesale sales are incidental to the retailer's
primary business activity of selling at retail.

|f the Departnent is correct, then all retail grocery stores,
convenience marts, and all other retail outlets that occasionally
sell tax-free to another licensed retailer would be liable for the
license. Again, | do not believe that was intended by the statute.

Accordingly, the Taxpayer's stores are not in the business of
selling soft drinks at wholesale within the scope of the |icense

statute, and the final assessnent in issue is vacat ed.



The above conclusion is supported by the rule of statutory
construction that a statute levying a tax nust be strictly
construed against the Departnent and in favor of the taxpayer.

Harmm v. Busi ness Music, Inc., 209 So.2d 663.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered July 12, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



