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FI NAL ORDER
Butch J. and Margaret |. More (Taxpayers) requested a refund

of $13,858.00 on their joint 1991 Al abama i nconme tax return. The
return did not include $301,095.17 received by Butch J. More
(Taxpayer) as severance pay from Southern Natural Gas Corporation
(SONAT) on Decenber 2, 1991. The Departnent reviewed the return,
i ncl uded the severance pay as taxable inconme, and thereby reduced
t he Taxpayers' refund to $124.02. The Taxpayers appealed to the
Adm ni strative Law Division and a hearing was conducted on January
27, 1993. The Taxpayer attended the hearing. Assistant counsel
Dan Schmael i ng represented the Departnent.

The issue is whether the Taxpayer was domciled in Al abama
when he received the severance pay on Decenber 2, 1991. Al abana
tax is not due if the Taxpayer changed dom ciles from Al abama to
Florida prior to receiving the incone. The facts are undi sput ed.

The Taxpayers noved into a house in Munt Oive, Al abama in
1973. The wfe still lives in the house, but, as wll be

di scussed, the Taxpayer now lives in Florida.



The Taxpayer started working for SONAT as a pilot in 1973.
Hs wife started working for the Jefferson County Board of
Educati on where she is still enpl oyed.

The Taxpayers purchased a lot on Little Torch Key in South
Florida in 1986 or 1987. The Taxpayers intended to build a house
on the ot and nove there permanently after they retired. At the
time, the Taxpayer expected to retire in approxinmately el even years
and his wife in approximtely ten years.

The Taxpayers built a house on the lot in 1989. From 1989
until Decenber, 1991, the Taxpayers lived in Munt dive and
visited the house in Little Torch Key approximately three or four
weeks a year while on vacation.

The Taxpayer rented a Florida post office box in 1989 or 1990.

The Taxpayer al so obtained a Florida drivers license in June, 1991
and gave up his Al abama |icense at that tine.

SONAT forced the Taxpayer to take early retirenent effective
Fri day, Novenber 29, 1991. The Taxpayer traveled to Little Torch
Key that weekend to work on his house, but hurriedly returned to
Al abama on Monday, Decenber 2nd to receive the |unpsumretirenent
pay in issue. The Taxpayer remained in Al abama for several days
and then returned to Florida.

The Taxpayer has lived in Florida approximtely 95% of the
time since Decenber, 1991. However, his wife still lives in the

Mount A ive house and she intends to continue living there until



she retires in approximately four years. She intends to nove to
Florida at that tine. The Taxpayer visits Munt Oive severa
tinmes a year.

The Taxpayer registered to vote in Florida on Decenber 16,
1991 and his wife registered on Decenber 26, 1991. The couple's
bank accounts are all in Al abama. The Taxpayer testified that he
kept his account in Al abama because he could get a better interest
rate in Al abanma.

Every person domciled in A abama is subject to Al abama incone
tax. Code of Al a. 1975, §40-18-2. "Domcile" has been defined for
Al abama i ncone tax purposes as an individual's true, fixed hone to

which he intends to return when absent. VWhet stone v. State, 434

So.2d 796. To change domciles, the old domcile nust be abandoned
and a new one acquired, along with the intent to renmain permanently

at the new domcile. Jacobs v. Ryals, 401 So.2d 776. The

presunption is that a person's domcile remains the sanme, and the
burden is on the one asserting a change of domcile to prove that

a change has in fact occurred. Wetstone v. State, supra.

The Taxpayer concedes that he was domiciled in Al abama through
Novenber 29, 1991, his last day at SONAT. The question then is
whet her the Taxpayer changed domciles from Al abama to Florida
bet ween Friday, Novenber 29th and the next Mnday, Decenber 2,

1991, when he received the incone in question.



To change domciles a person nust actually reside in a new
| ocation with the intent to remain permanently. Wile the Taxpayer
may have intended to nove to Florida permanently sonetine shortly
after retiring, even sonetine |later in Decenber 1991, he traveled
to Florida the weekend after his last day at work only to make
repairs on his house. He obviously intended to return and did
return to Al abama shortly thereafter to receive his |unpsum
severance pay.

The burden is on the Taxpayer to prove that he changed
domciles to Florida prior to receiving the incone in question.
Unfortunately for the Taxpayer, he has failed to carry that burden

The fact that the Taxpayer traveled to Florida the weekend before
receiving the income is not sufficient evidence of a permanent
change of domicile. Accordingly, |I nust hold that the Taxpayer was
still domciled in Al abama on Decenber 2, 1991.

The above consi dered, the Departnent properly taxed the incone
in Alabama and thereby reduced the Taxpayers' refund for 1991 to
$124. 02. The Departnment is directed to issue a refund to the
Taxpayers in that anount, plus applicable interest. This Fina
Order may be appealed to circuit court wthin 30 days pursuant to
Code of Ala. 1975, §40-2A-9(09).

Entered on February 18, 1993.
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