STATE OF ALABANA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§
ZERKLE TRUCKI NG COMPANY DOCKET NO. M SC. 92-314
P. O Box 400 §
Bar boursville, W 25504.
§
Taxpayer,
§
SOUTHWEST MOTOR FREI GHT, | NC. DOCKET NO. M SC. 92- 315
2931 South Market Street §
Chat t anooga, TN 37410,
§
Taxpayer,
§
U S. XPRESS, | NC DOCKET NO. M SC. 92- 316
P. O Box 580 §
Tunnel H I, GA 30755,
§
Taxpayer .
§
FI NAL ORDER

The Revenue Departnent assessed notor carrier fuel tax against
Zerkl e Trucki ng Conpany for the period January through March, 1992,
agai nst Sout hwest Mtor Freight, Inc. for the period Cctober, 1991
t hrough March, 1992, and against U S. Xpress, Inc. for the period
Cct ober through Decenber, 1991. All three conpanies (hereinafter
"Taxpayers") appealed to the Admnistrative Law D vision. The
cases were consolidated and a hearing was conducted on Cctober 15,
1993. J. Keith Butler, JimKlepper and Kat hryn Cunni ngham appear ed
for the Taxpayers. Assistant counsel John Breckenridge represented

t he Depart nent.



The issue in this case is whether the Al abama notor carrier
fuel tax set out at Code of Ala. 1975, §40-17-140, et seq. is
levied on all fuel used by a notor carrier in Al abama, as argued by
the Departnent, or only on fuel used on the highways of Al abama, as
argued by the Taxpayers.

The facts are undi sput ed.

The Taxpayers are notor carriers that operate trucks in
Al abama and throughout the United States. The Taxpayers' trucks
burn notor fuel while traveling on the highways of Al abama ("on-
road" fuel), and al so when the trucks are idling while being | oaded
or unl oaded, when the driver has stopped to eat, to keep the cab
cool while the driver is sleeping, etc. ("off-road" fuel).

The Taxpayers argue that only fuel used for on-road purposes
shoul d be taxed. | disagree.

The intent of the notor carrier tax is to tax all fuel used by
a notor carrier in A abama on which the Al abama notor fuel tax has
not al ready been paid. Thus, the tax is levied on all "notor fuel
used (in a carrier's) operations within this state . . .", Code of
Ala. 1975, §40-17-141, and the carrier is then allowed a credit for
the notor fuel tax previously paid on that part of the fuel
purchased in Al abama. Code of Ala. 1975, §40-17-142.

"Operations"” is defined at Code of Ala. 1975, 40-17-140(3).

Unfortunately, the definition does not specify if "operations”

includes only on-road activity or both on-road and off-road



activity. Were a word used in a statute is not defined or is
i nadequately defined, the termnust be given its ordinary, common

meani ng. Daniels v. Bowers, 518 So.2d 736 (1987); Ex parte Etowah

Co. Bd. of Educ., 584 So.2d 528 (1991).

A notor carrier's operations in Alabama includes all
activities by the carrier's trucks in Al abana, including use of the
trucks for off-road purposes. The off-road activities in question
all occur in the normal course of a carrier's operations in
Al abama. Consequently, all fuel used by the Taxpayers for both on-
road and off-road purposes in Alabama is subject to the Al abama
nmotor carrier fuel tax.

The Taxpayers argue that the notor carrier fuel tax and the
notor fuel tax (§40-17-1 et seq.) are simlar in that both should
apply only to fuel used on-road. However, the two taxes are
obviously different. The nmotor fuel tax is specifically levied
only on fuel wused "in the operation of notor vehicles on the
hi ghways" of Al abama, whereas the notor carrier tax is broadly
levied on all fuel used by a carrier wthin Al abanma. The only
connection between the two taxes is that the notor carrier tax is
levied at the sane rate as the notor fuel tax. Code of Ala. 1975,
§40-17- 141.

A conparison of the tw taxes actually supports the
Departnent's position. If the Legislature had intended for the

nmotor carrier tax to apply only to fuel used on-road, it would have



used the sane | anguage that it used in levying the notor fuel tax.

Consequently, the broad wordi ng of §40-17-141 indicates that the
Legi slature intended for the tax to apply to fuel used for all
purposes by a notor carrier in Al abana.

The above consi dered, the assessnents in issue are upheld and
judgment is entered against Zerkle Trucking Conpany for notor
carrier fuel tax in the amount of $270.30, agai nst Sout hwest Nbtor
Freight, 1Inc. for notor carrier fuel tax in the anount of
$7,953.64, and against U S. Xpress, Inc. for notor carrier fuel
tax in the anobunt of $6,777.16. Additional interest is also due
from Cct ober 16, 1992.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on February 15, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



