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FI NAL ORDER

The Revenue Departnent assessed State, Chilton County and Cty
of Canton sales tax against Marvin Durbin, d/b/a Durbin Farns
(Taxpayer), for the period May 1988 through August 1990. The
Taxpayer appealed to the Adm nistrative Law Division and a hearing
was conducted on March 4, 1993. WIlliam D. Lathamrepresented the
Taxpayer. Assistant counsel Wade Hope appeared for the Departnent.

The Taxpayer owns a farmand al so a produce market/yogurt shop
in Canton, Al abama. The produce market sells produce grown on
t he Taxpayer's farm and al so produce obtai ned from ot her sources.

The home grown produce sold by the market was exenpt from sal es
tax pursuant to Code of Ala. 1975, 8§40-23-4(44). The issue in
dispute is whether the Taxpayer kept sufficient records
di stingui shing the exenpt produce sales fromthe taxabl e produce
sal es.

The Taxpayer grows peaches, pluns, nectarines, blueberries and
ot her produce itens on his farm Sone of the farm produce is sold

at whol esale to other parties, but nost is delivered to and sold at



the Taxpayer's produce narket. For bookkeepi ng purposes, the
mar ket buys the produce from the farm for the sanme pre-set
whol esal e price paid by the farm s ot her whol esal e cust oners.

The market al so buys produce for sale from other sources if
the farmdoesn't growthe itemor if the farmis unable to provide
the itemin sufficient quantity. The produce obtained from ot her
sources is marked up and sold at the narket the sane as the hone
grown produce.

The Departnent agrees that the Taxpayer kept good purchase and
sal es records during the period in issue show ng the source of the
produce, the quantity, the purchase price and the sales price.
See, transcript at pages 28-30, 34, 98. However, the Taxpayer
failed to keep sales records separating the honme grown produce from
t he out side source produce.

The Departnent had earlier inforned the Taxpayer that all of
his produce sales were exenpt from sales tax. Consequently, the
Taxpayer did not have a sales tax license and did not pay any sal es
tax prior to 1988. See, transcript at page 69. The Taxpayer
obtai ned a sales tax |license when he opened the yogurt shop in My
1988 and started paying sales tax on the yogurt shop sales at that
time.

The Taxpayer's accountant informed himin 1989 or 1990 t hat
t he Departnent was beginning to tax all sales of non-honme grown

produce. In an effort to conply with the |aw, the Taxpayer call ed



Revenue Conmm ssioner Jim Sizenore to find out what he should be
doing. See, transcript at page 94.

The Departnent subsequently audited the Taxpayer and assessed
all of the Taxpayer's hone grown and other source produce sales
from May 1988 through August 1990. No tax was assessed prior to
May 1988 because the Departnent had |ed the Taxpayer to believe
that no tax was due and the Departnent didn't think it would be
fair to assess tax prior to May 1988. See, transcript at page 69.

The Taxpayer, apparently believing that his hone grown produce was
not exenpt, paid the audit in full in Cctober 1990.

The Legi sl ature broadened the honme grown produce exenption by
Act 92-343 in 1992, retroactive to January 1984. The Taxpayer
concl uded that his honme grown produce was retroactively exenpted
under Act 92-343, and consequently filed the petitions for refund
in issue.

The refunds are for the tax paid on the Taxpayer's honme grown
produce and were conputed as follows: The Taxpayer first
determ ned from his purchase records what percentage of his total
pur chases was of hone grown produce. The percentage of hone grown
produce was then applied to total sales to determne what
percentage of total sales represented exenpt home grown produce.

That percentage was applied to total gross proceeds from the

market to arrive at the anount of exenpt sal es.



The Departnent denied the refunds because the Taxpayer's sal es
records failed to distinguish between exenpt honme grown produce and
t axabl e produce from ot her sources.

All taxpayers are required to keep suitable records as
necessary to allow the Departnent to determ ne their correct sales
tax liability. See, Code of Ala. 1975, §§40-23-9 and 40-2A-
7(a)(1). However, while the Departnent is not required to rely on
verbal assertions in lieu of records, no particular formof records

is required. State v. Mack, 411 So.2d 799; State v. Mns, 30 So.2d

673. A taxpayer's records, although inartfully kept, are
sufficient if the taxpayer's liability can be determined wth

reasonabl e certainty. State v. Levey, 29 So.2d 129; State v. M ns,

supra; State v. Ludlum 384 So.2d 1089.

In both Levey and M ns, the taxpayers mmintained sone sales
records which were found to be sufficient. The taxpayer in Ludl um
failed to keep direct sales records but the courts accepted the
i ndirect calculations of an accountant to show that approxi mately
80% of the taxpayer's sales were exenpt. | respectfully disagree
with the magjority in Ludl amand think that Judge Wight's dissent
is the better reasoned view. However, the rule to be applied is
whet her the Departnent can determne with reasonable certainty from
a taxpayer's records what part of the taxpayer's sales are exenpt
and what part are taxable. Records declaring a specific sale or

sales to be exenpt, while preferable, are not necessary.



In ny opinion, the Taxpayer's records are sufficient. The
exenpt honme grown produce sal es can be cal culated with reasonabl e
certainty by using the Taxpayer's sales and purchase records and
W thout using estimates or unsubstanti ated projections.

A retailer's duty to keep accurate records is straight-
forward. |If aretailer knowingly fails to keep any records, then
clearly he should be held accountable. The Taxpayer in this case
kept good records of all purchases and sales but saw no need to
separately record the hone grown produce sales because the
Departnment had infornmed himthat all produce was exenpt. Thus, the
Taxpayer had no reason to keep the specific records that the
Department now clains he should have kept for the sales to be
exenpt .

Thi s case can be distinguished fromDocket No. S. 90-141. In
that case, the taxpayer, another produce market, failed to keep any
purchase or sales records whatsoever. |In this case, the Taxpayer
kept conplete purchase and sales records from which his exenpt
sal es can be conputed using sinple math. Al though not exact, the
exenpt sales can be reasonably calculated from the Taxpayer's
records. That nmethod should be accepted under the circunstances.

The Departnent does not dispute the dollar anmount of the
refunds. Accordingly, the refunds as filed by the Taxpayer should

be grant ed.



This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on Septenber 28, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



