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FI NAL ORDER

The Revenue Departnent assessed State, Montgonery County,
Aut auga County and Gty of Prattville sales tax agai nst H de-A-\Way
Social and Cvic Club, Inc. for the period April, 1989 through
March, 1992; State and Mntgonmery County sales tax against
M chelles' Cdub, Inc. for the sane period; and State and Mont gonery
County sales tax against Dave Bradford Menorial Comunity
Devel opnment for the period August, 1989 through My, 1992. Al
t hree Taxpayers appealed to the Admnistrative Law D vision and the

cases were consolidated and heard together on August 4, 1993. WII



Sell ers appeared for the Taxpayers. Assistant counsel Wade Hope
represented the Departnent.

G oss receipts from public bingo ganes are general |y subject
to the gross receipts sales tax |levied at Code of Ala. 1975, 840-

23-2(2). Fraternal Oder of Eagles v. Wite, 447 So.2d 783. The

issue in this case is whether the Taxpayers' bingo gross receipts
were exenpt pursuant to Code of Ala. 1975, 840-23-4(43). That
section exenpts the gross receipts of bingo ganes operated "by
organi zations which have qualified for exenption under the
provi sions of 26 U.S.C 8501(c)(3), (4), (7), (8), (10), or (19),
or which are defined in 26 U S.C. 8501(d)."

The Taxpayers concede that they are not recognized by the IRS
as exenpt 8501(c) organi zations, but argue that they should stil
be exenpt because they have the characteristics of a 8501(c)
entity. The Departnent counters that the exenption applies only if
an organization has been formally recognized by the IRS as a
8501(c) entity.

The Taxpayers are non-profit organizations that operated
public bingo ganes during the period in issue. The bingo receipts
were used by the Taxpayers to help needy individuals and
organi zations in their communities. None of the Taxpayers are
recogni zed as a 8501(c) organi zation by the |IRS.

The Taxpayers did not pay sales tax on their bingo receipts

until after they received a letter dated May 15, 1989 from Revenue



Conmi ssioner Jim Sizenore to all bingo operators which stated that
bingo receipts were subject to sales tax. Thereafter, the
Taxpayers started reporting and paying sales tax on their bingo
gross receipts.?!

The Taxpayers received a second letter from Conm ssioner
Si zenore dated May 29, 1990 informng them of the newy passed
exenption for certain bingo gross receipts set out at 840-23-4(43).
The letter quoted the exenption section, which states in part as
fol |l ows:

The exenption provided for in this section shall be

limted to those ganes and operations by organi zations

whi ch have qualified for exenption under the provisions

of 26 U S.C. 8501(c)(3), (4), (7), (8, (10), or (19), or

whi ch are defined in 26 U S. C. 501(d).

The Taxpayers all assuned after reading Conm ssioner
Sizenore's letter that their bingo gross receipts were exenpt

because the bingo noney was used for charitable purposes.

Accordingly, all three Taxpayers stopped reporting and payi ng sal es

! There is evidence indicating that one or nore of the
Taxpayers failed to report and pay sales tax on their entire bingo
receipts.



tax on bingo receipts after receiving Conm ssioner Sizenore's My
29, 1990 letter.

The Departnment subsequently audited the Taxpayers and assessed
sales tax on their bingo and other gross receipts during the period
in issue.?

In nmy opinion, the Departnment is correct that bingo gross
recei pts are exenpt under 840-23-4(43) only if the bingo operator
has been formally recognized by the IRS as an exenpt 8501(c)
organi zation. The fact that the operator has sone or all of the
charitable characteristics of a 8501 entity is not sufficient. IRC
Reg. 81.501(a)-1 requires that an organi zation nust apply with and
be formally recogni zed by the IRS to be exenpt under 8501. For nal
recognition by the RS is necessary for and thus synonynous with

being qualified as an exenpt 8501 organi zation.

2 Two of the three Taxpayers al so operated |ounges, which
were also included in the audits. None of the Taxpayers kept
adequate records and thus the Departnment conducted "indirect"
audits based on the best information avail abl e.



The exenption is worded so that only charitabl e organi zations
"whi ch have qualified" with the RS as a 8501(c) organi zation are
exenpt, whereas religious organizations nust only be "defined" by
8501(d) to be exenmpt. |If the Legislature had intended to exenpt
all charitable organizations that neet the definition of a 8501(c)
entity, as argued by the Taxpayers, it could have done so by using
t he sane | anguage used relative to 8501(d) religious organi zati ons.

The above holding is supported by the rule of construction
that a tax exenption nust be strictly construed against the

taxpayer and for the Departnent. Brundidge MIling Co. v. State,

228 So.2d 475.

| recogni ze that holding the Taxpayers liable for the sales
taxes in issue wll hurt their worthwhile charitable efforts
However, the Taxpayers were not qualified 8501(c) organizations
during the period in issue as required by 840-23-4(43), and thus
their bingo receipts were not exenpt from sal es tax.

The assessnents in issue are upheld and judgnent is entered
against Mchelles' Cub, Inc. for State sales tax in the anount of
$41,021.50, and Montgonery County sales tax in the amount of
$15, 385. 75; agai nst Hi de-A-Way Social and GCvic Cub, Inc. for
State sales tax in the amount of $39,827.31, Mntgonmery County
sales tax in the amount of $14,586.12, Autauga County sales tax in
the anobunt of $159.92, and City of Prattville sales tax in the

amount of $512,36; and agai nst Dave Bradford Menorial Conmunity



Devel opnent for State sales tax in the anpunt of $19,588.61,
Mont gonery County sales tax in the amount of $8,085.81. Additional
i nterest should be added to the Mchelle's O ub assessnents running
from Decenber 21, 1992, the Hi de-A-Way Social and CGCvic dub
assessnents from January 20, 1993 and the Dave Bradford Menori al
Communi ty Devel opnent assessnents from February 9, 1993.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(9Q).

Ent ered on Novenber 4, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



