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The Revenue Departnent assessed State, Baldwin County and Cty
of Orange Beach sales tax against Orange Beach Marina, |Inc.
(Taxpayer) for the period Septenber, 1989 through August, 1992.
The Taxpayer appealed to the Admnistrative Law Division and the
case was submtted on a joint stipulation of facts. Robert M
Gal | oway represented the Taxpayer. Assistant counsel Duncan Crow
represented the Departnent. The Taxpayer operates a full service
marina in Orange Beach, Al abama. The issue in dispute is whether
di esel fuel sold by the Taxpayer to various vessels was exenpt from
sales tax pursuant to Code of Ala. 1975, 840-23-4(10). That
section exenpts fuel sold to vessels "engaged in foreign or
international commerce or in interstate commerce". The vessels in
i ssue are described in paragraph 6 of the joint stipulation as
fol | ows:

6. During the period in question, roughly 40% of the

Taxpayer's sales were to charter fishing vessels,

approximately 20% to vessels owned by businesses (the

parties understand that "vessels owned by businesses”
constitutes vessel s owned by busi nesses, but which may be

used for business or recreational purposes) and sone 40%

to pleasure craft. Virtually all of these vessels would
have either proceeded across state lines or, nore |ikely,
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proceeded nore than 3 mles from the shoreline, thus
placing themin jurisdictions other than in the State of
Al abama. Diesel fuel sales by the Taxpayer are al nost
exclusively to | arge yachts, as nost snmaller vessels use
gasol i ne.

The Al abama Legi sl ature passed Act 91-546 in 1991, which in
part amended 8§40-23-4(10), retroactive to August, 1987.' This case
turns on the proper construction of 840-23-4(10). The rel evant
sections of the exenption are set out bel ow

The first paragraph grants the exenption as foll ows:

The gross proceeds from the sale or sales of fuel and
supplies for use or consunption aboard ships, vessels,
tow ng vessels, or barges, or drilling ships, rigs or
barges, or seismc or geophysical vessels, or other water
craft (herein for purposes of this exenption being
referred to as "vessels") engaged in foreign or
i nternational conmmerce or interstate commerce;

The second paragraph contains various presunptions and
statenents clarifying what is intended by the first paragraph. The
first two sentences of the second paragraph concern cargo vessels

and read as foll ows:

For purposes of this subdivision, it shall be presuned
that vessels engaged in the transportation of cargo
between ports in the State of Al abama and ports in
foreign countries or possessions or territories of the
United States or between ports in the State of Al abama
and ports in other states are engaged in foreign or
international comnmerce or interstate commerce, as the
case may be. For the purposes of this subdivision, the

! The provision giving the Act retroactive effect is found in
84 of the Act, but is not included in the Code. | question whether
maki ng an exenption retroactive violates 8100 of the Al abama
Constitution, which prohibits the forgiveness of a debt owed the
State. However, for purposes of this Final Oder, | wll assune
that the retroactive exenption granted by Act 91-546 was in effect
during the period in question.
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engaging in foreign or international comerce or
interstate comerce shall not require that the vesse

i nvol ved deliver cargo to or receive cargo froma port in
the State of Al abans.

The next sentence concerns vessels

carrying
passengers for
hire, W t hout
car go:

For purposes of this subdivision, vessels carrying
passengers for hire, and no cargo, between ports in the
State of Alabama and ports in foreign countries or
possessions or territories of the United States or
between ports in the State of Al abama and ports in other
states shall be engaged in foreign or international
commerce or interstate commerce, as the case may be, if,
and only if, both of the followng conditions are net:

(i) the vessel in question is a vessel of at |east 100
gross tons; and (ii) the vessel in question has an
unexpired certificate of inspection issued by the United
States Coast Guard or by the proper authority of a
foreign country for a foreign vessel, which certificate
i's recogni zed as acceptable under the laws of the United
St at es.

The remai nder of the exenption is not relevant to this case.

The Taxpayer argues that "foreign or international comrerce"
and "interstate comrerce" should be broadly defined to include al
vessel s, whether private or commercial, that travel from Al abama
waters into international waters or the waters of another state and
then back to Al abana. The Taxpayer argues that the second
paragraph of the exenption contains only exanples of foreign or
interstate commerce and that the exenption should not be [imted to
t hose exanples. | disagree.

The first paragraph grants the exenption, and the second

par agraph defines or explains what was intended to be included
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Wi thin the scope of the exenption. That is, the exenption applies
only to fuel used in vessels transporting cargo between an Al abanma
port and a port in another state or foreign country, even if no
cargo is loaded or wunloaded in Al abama; and vessels carrying
passengers for hire between an Al abama port and a port in another
state or foreign country, but only if the passenger vessel is at
| east 100 gross tons and is certified by the U S. Coast Guard or
by a foreign country.

The vessels in issue are not cargo vessels and thus can only
qualify for the exenption as passenger vessels. The statute is
clear that fuel sold to passenger vessels is exenpt only if
passengers are being transported between an Al abama port and a port
outside of Alabama. They were not in this case. The exenption
al so applies "if, and only if" the vessel is at |east 100 tons and
is properly certified. Use of the words "if, and only if"
i ndi cates that all other passenger vessels under 100 tons, such as
the charter fishing vessels and pleasure craft in issue, were not
i ntended by the Legislature to be exenpt.

The above is supported by the | egal maxi m expressi o uni us est

exclusio alterius (the expression of one thing is the exclusion of

another). Ex Parte Kirkpatrick, 495 So.2d 1095. The Legislature

made specific reference in the first sentence of the exenption to
only vessel s engaged in sone conmmercial activity. Charter fishing
boats, private pleasure craft and other non-commercial vessels

could easily have been listed if the Legislature had intended to



include them in the exenption. They were not, nor were they
included in the vessels described in the second paragraph.

Also, even if the ternms "foreign commerce"” and "interstate
commerce"” are broadly defined, | do not believe that non-comerci al
fishing vessels or pleasure crafts are engaged in interstate or
foreign commerce when they travel from Al abama into internationa
waters or the waters of another state. Interstate or foreign
travel is not the sane as interstate or foreign commerce. Rather,
"commerce" requires sone commercial transaction or trade between
two states or nations. See generally, 15A, AmJur.2d., Interstate
Commer ce, at pages 320-323.

The above conclusion is supported by the rule of construction
that an exenption nust be strictly construed agai nst a taxpayer and

for the Departnent. Brundidge MIling Conpany v. State, 228 So.2d

475.

The assessnents in issue are upheld and judgnent is entered
agai nst the Taxpayer for State sales tax in the anount of
$33,973.63, Baldwin County sales tax in the anount of $13, 541. 08,
and Gty of Orange Beach sales tax in the amount of $16, 986. 83, al
with additional interest conputed from March 15, 1993.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(09).

Ent ered on Novenmber 8, 1993.



Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



