STATE OF ALABANA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ DOCKET NO. I NC. 93-221
MARCO, JR. & ANN L. TORRES
502 Victoria Drive 8
Enterprise, AL 36330,
§
Taxpayers.
§
FI NAL ORDER

The Revenue Departnent denied a refund of 1988 incone tax
requested by Marco, Jr. and Ann L. Torres (Taxpayers). The
Taxpayers appealed to the Admnistrative Law D vision and a hearing
was conducted on June 22, 1993. The Taxpayers appeared at the
hearing. Assistant counsel Gaen Garner represented the Departnent.

The Departnent agrees that the Taxpayers overpaid their 1988
Al abama incone tax. Rather, the issue in dispute is whether the
refund was tinely requested by the Taxpayers.

The Taxpayers claimthat they filed their 1988 Al abama incone
tax return on April 14, 1989. The return included mlitary
retirement income of $21,212.00. The reported liability was
$943.00. After taking a credit for tax withheld of $571.00, the
Taxpayers submtted a check along wiwth the return for the bal ance
due of $372.00. As discussed |later, the Taxpayers' original return
and paynent were never received by the Departnent.

The Taxpayers later learned that a state could not tax

mlitary retirement inconme based on the United States Suprene Court



decision in Davis v. Mchigan, 109 S.C. 1500. Based thereon, the

Taxpayers subm tted anmended Al abama returns and requested refunds
for 1985, 1986, and 1987. However, before filing a 1988 anended
return, the Taxpayers received a letter from the Departnent
acknow edgi ng receipt of the anmended returns and stating that no
action would be taken on the refunds until a final decision on the
taxability of mlitary retirement pay was nmade. The letter
concluded that "it will not be necessary for you to inquire further
regarding any possible refund due to you". The Taxpayers
interpreted the letter as neaning that an anmended 1988 return was
not required and that any refunds due, including 1988, would be
automatically paid when the issue was settl ed.

The Al abama Court of G vil Appeals applied the Davis case to

Al abama in Sizenore v. Rinehart, 611 So.2d 1064, and held that

mlitary retirenment benefits are not subject to Al abana incone tax.

The Court upheld the trial court's holding that a refund was due
for all taxes paid on mlitary retirenment income after April 12,
1986.

Certiorari was denied by the Al abama Suprenme Court in R nehart
in January 1993. The Departnent subsequently issued refunds in
February 1993 to all mlitary retirees that had filed returns and
paid tax on retirenent incone during the subject years. The
Taxpayers in this case received refunds for 1985, 1986 and 1987 at

that time.



However, the Departnent al so discovered that the Taxpayers had
not filed a 1988 incone tax return. The Departnment contacted the
Taxpayers and the Taxpayers provided a copy of the first page of
the return. The Taxpayers later filed a conplete copy of the 1988
return and also submtted a check for the tax due of $372.00 on
March 29, 1993.

The Departnent excluded the mlitary retirenent inconme of
$21,212.00 from the return, which resulted in negative taxable
i ncone of $722.00. The Departnment returned the $372.00 check
previously submtted by the Taxpayers, but refused to refund the
$571.00 previously withheld. The Departnment's position is that a
refund cannot be issued because the Taxpayers failed to file a
return within three years from the date the tax was paid. The
Taxpayers appealed that decision to the Admnistrative Law
Di vi si on.

Tax paid through withholding is deenmed paid on the due date of
the subject vyear's return. Department Reg. 810-3-43-.02.
Consequently, the 1988 tax withheld in this case was deened paid on
April 15, 1989, the due date of the 1988 return.

During the period in issue, Code of Ala. 1975, 840-18-43
required that a petition for refund of incone tax nust be filed
within three years fromthe date the tax was paid. Consequently,

t he Departnent argues that because the Taxpayers failed to file a



1988 return within three years fromApril 15, 1989, no refund can
be issued. | disagree.

Under normal circunstances the Taxpayers would have been
required to petition for a refund within three years from paynent
of the tax. However, a petition for refund was not necessary in
this case and a refund should be issued based on the Rinehart
deci sion.?

Rinehart was a class action and the court held that each
menber of the class was due a refund. I ndi vi dual petitions for
refund by each class nenber were not necessary. A refund was
ordered for all taxes paid on mlitary retirement income after
April 12, 1986. The tax in issue was paid after that date on Apri
15, 1989. Accordingly, the Taxpayers are due a refund of the
entire $571.00 withheld in 1988. The Departnment is directed to
issue a refund for that anount, plus applicable interest.

This Final Order may be appealed with the circuit court within
30 days pursuant to Code of Ala. 1975, 840-2A-9(9).

Entered on July 7, 1993.

'Al'so, the Departnent is incorrectly equating the filing of a
return with the filing of a petition for refund. A return may or
may not request a refund, and even if the Taxpayers had tinely
filed a 1988 return (which they claim they did), it would have
showed tax due because at the tine mlitary retirenment inconme was
consi dered taxabl e (above the $10, 000. 00 exenpti on).



Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



