STATE OF ALABANA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
§ DOCKET NO. S. 93-246
RYAN AND BEAL, | NC.
2346 M dfield Drive 8§
Mont gonery, AL 36102
8§
Taxpayer .
8§
FI NAL ORDER

The Revenue Departnent denied a petition for refund of State,
Houst on County and Gty of Dothan sales tax filed by Ryan and Beal,
I nc. (Taxpayer) for the period March 1, 1992 through Septenber 30,
1992. The Taxpayer appealed to the Admnistrative Law D vision and
a hearing was conducted on Septenber 14, 1993. CPA WIlliam G
Par ker appeared for the Taxpayer. Assistant counsel J. Wade Hope
represented the Departnent.

The issue in this case is whether the Taxpayer is liable for
sales tax on the gross proceeds derived frompublic batting cages
| ocated in the Cty of Dothan during the period in question.

The Taxpayer contracted with the Gty of Dothan to construct
batting cages on property owed by the Cty. The Taxpayer agreed
to owmn and operate the facility for five years begi nning February
1, 1987. The Taxpayer paid the Cty of Dothan $500.00 per nonth
during the five-year period for use of the | and.

The parties also agreed that after the initial five-year

period, "title to equipnent and | and shall revert to the possession



and control of the Gty and shall be operated by the City at the
Cty's expense during an additional term of five years". See
paragraph 1 of contract.

The Taxpayer operated the facility and reported and paid sal es
tax on the gross receipts derived fromthe facility from February
1987 through January 1992. However, instead of turning the
facility over to the Gty of Dothan effective February 1992, the
parties verbally agreed that the Taxpayer woul d continue operating
the facility as before. The Taxpayer thus continued operating the
batti ng cages and reporting and paying the gross receipts sales tax
from February 1992 t hrough Septenber 1992.

The Taxpayer retained all gross proceeds derived from the
facility during the period in question. The Taxpayer initially did
not pay the Gty anything for use of the land, but later paid the
Cty an undiscl osed amount in early 1993.

The Taxpayer argues that the gross proceeds fromthe facility
were exenpt after February 1992 because the Gty owned the facility
and it only nanaged the facility as agent for the Cty. I
di sagr ee.

The witten contract between the parties stated that
possession and control of the facility was to revert to the Cty
begi nni ng February 1992. However, that did not happen. Rather,
the parties verbally nodified the contract as all owed by paragraph

37 so that the Taxpayer woul d continue operating the facility. The



Taxpayer operated the facility and there is no evidence that the
Taxpayer acted as agent for the Gty during the period in question.

Consequently, the Taxpayer properly reported and paid the gross
recei pts sales tax to the Departnent and no refund is due.

In addition, even if the gross receipts had been exenpt, no
refund coul d be issued because the Taxpayer collected the tax from
its custonmers as part of the price. As between a retailer and the
State, sales tax erroneously collected fromthe custoner nust be
paid to the State. See, Code of Ala. 1975, 840-23-26(d); and also

Ross Jewelry v. State 72 So.2d 409.

The refund in issue was properly denied by the Departnent.
This Final Order may be appealed to circuit court within 30 days
pursuant to Code of Ala. 1975, 840-2A-9(Q).

Entered on Septenber 20, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



