STATE OF ALABANA, 8 STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI SI ON
VS.
8§ DOCKET NO. S. 93-279
CHARLES R V\HI DDON
d/ b/ a Dot han Driving Range 8§
6101 H ghway 84 West
Dot han, AL 36302, §
Taxpayer. §
FI NAL ORDER

The Revenue Departnent filed tax liens in Houston County
agai nst Charles R Wi ddon (Taxpayer) for Houston County and City
of Dot han sales tax allegedly owed by the Taxpayer for the period
February, 1991 through Decenber, 1992. The Taxpayer appeal ed the
filing of the tax liens to the Adm nistrative Law D vision and a
heari ng was conducted on Cctober 19, 1993. The Taxpayer appeared
at the hearing. Assi stant counsel Wade Hope represented the
Depart nent .

The issue is whether the Departnent was authorized to file tax

i ens agai nst the Taxpayer under the circunstances in this case.

The Taxpayer opened a golf driving range in early 1991 and
contacted the Revenue Departnent office in Dothan to find out what
taxes he should pay relating to the business. The Taxpayer was
informed by an unidentified Departnent enployee that he should

report and pay the 4% State rental tax. Based thereon, the



Taxpayer tinmely reported and paid the State rental tax from the
time he opened until early 1993.

The Departnent audited the business in early 1993 and
determ ned that sales tax was due on the Taxpayer's gross receipts,
not the rental tax. The Departnent allowed the Taxpayer a credit
against his State sales tax due for the State rental tax previously
pai d. However, the Departnent also set up additional Houston
County and City of Dothan sales tax against the Taxpayer.
Apparently, Houston County and the City of Dothan do not have a
rental tax and consequently no credit could be allowed for |ocal
rental tax previously paid.

The Departnent notified the Taxpayer by |letter dated March 8,
1993 of the additional Dothan and Houston County tax due. The
letter ended by stating "that assessnents may carry additiona
penalties and will require the filing of tax liens as provided by
[ aw. "

The Taxpayer questioned whether sales tax or rental tax was
due and consequently filed a petition for review on March 12, 1993
asking for a conference wwth the Sales and Use Tax Division. The
Taxpayer attached a letter to the petition for review explaining
his conplaint. The Departnent subsequently schedul ed an infornma
conference for July 22, 1993.

However, the Departnent infornmed the Taxpayer by letter prior

to the conference that a tax lien was being filed for the



additional l|ocal sales taxes clained by the Departnent. The
Departnment subsequently filed a tax lien with the Judge of Probate
on June 23rd, and also entered prelimnary assessnents on that date
for the tax due.

The Taxpayer attended the informal conference on July 22nd,
but the Departnment held to its position that additional county and
city tax was due. The Departnent did agree to waive all penalties
under the circunstances. The Taxpayer subsequently paid the taxes
in full and the Departnent immediately notified the Houston County
Judge of Probate that the |iens should be dism ssed. The liens
were di smssed on July 30, 1993.

The Taxpayer does not dispute that the |ocal sales taxes were
owed, but does conplain that the Departnent should not have filed
the tax liens against him because the tax was still being
cont est ed. The Taxpayer clains that the tax liens are on his
permanent record and have irreparably danaged his credit rating.

| understand and synpathize wth the Taxpayer's argunent.
However, 840-29-20 clearly authorizes the Departnent to file a lien
agai nst a taxpayer for any tax that the Departnent deens to be
del i nquent. Section 40-29-20 does not specify exactly when a lien
can be filed, but the section does indicate that a lien can be
filed anytinme after the due date of the taxes in question.

An argument could be nade that the Departnent as a natter of

policy should not file tax liens until a final assessnent has been



entered, or at least until a taxpayer has had an opportunity to
appear and protest the tax at an informal conference with the
Department. However, 840-29-20 clearly authorized the Departnent
to file a lien against the Taxpayer when it did.

The Taxpayer conplains that having a tax lien on his record
hurts his credit rating and inplies that he attenpted to escape an
established tax liability. That is not the case. The Taxpayer
certainly had a valid reason for questioning the assessnent, and he
was not required to pay the tax before contesting the anobunt
cl ai nmed. To ny knowl edge the Taxpayer has never failed to tinely
pay an uncontested tax liability, and the fact that the Departnent
filed a tax lien to protect its interest should not be viewed
negatively by anyone review ng the Taxpayer's credit history.

Entered on Cctober 27, 1993.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



