STATE OF ALABANA
DEPARTMENT OF REVENUE
ADM NI STRATI VE LAW DI VI SI ON

STATE OF ALABAMNA,
DEPARTMENT OF REVENUE

VS.
DOCKET NO. S. 93-286
MUSCLE SHOALS ELECTRI C BOARD
P. O Box 2547

Muscl e Shoal s, AL 35662,

w w w W w

Taxpayer .
8§

FI NAL ORDER

The Revenue Departnent assessed the Miscle Shoals Electric
Board (Taxpayer) for State utility tax for the period QOctober 1,
1989 through Septenber 30, 1992. The Taxpayer appealed to the
Adm ni strative Law Division and a hearing was conducted on Cctober
26, 1993. John denent, Jr. appeared for the Taxpayer. Assi stant
counsel Dan Schrael i ng represented the Departnent.

The issue in this case is whether a standard $5. 00 fee charged
by the Taxpayer for sending a delinquent billing letter to a
custoner should be included in gross receipts subject to the
utility gross receipts tax levied at Code of Ala. 1975, 840-21-80,
et seq.

The Taxpayer provides electric utility service in the Cty of
Muscl e Shoal s, Al abama. The Taxpayer bills its custonmers nonthly
and provides a deadline by which the bill nust be paid. [If a bill
is 5 days delinquent, the Taxpayer sends the custoner a standard
billing letter rem nding the custoner of the delinquent bill and

notifying the custoner that service will be cut-off if the bill is



not paid within a certain tine. The $5.00 fee in issue is then
charged regardl ess of whether the custoner pays the bill before or
after the cut-off date.

The Departnent argues that the $5.00 charge is taxable based
on Departnment Reg. 810-6-5-.26(1). That regulation states in part
that "where an additional anount is added for failure to make
paynment within a prescribed period, the tax applies to the anmount
actual ly paid".

The Taxpayer argues that the $5.00 charge is a collection
charge incidental to the providing of utility services and thus not
subject to the utility gross receipts tax under the authority of

State v. Mbile Gas Service Corporation, Adm nistrative Law Docket

No. S. 90-149, decided by the Admnistrative Law D vision on
Septenber 20, 1990. | agree with the Taxpayer.

In Mobile Gas, the issue was whether collection fees and

reconnect fees charged by Mbile Gas were subject to the utility
gross receipts tax. | held that the fees were only incidental to
the providing of wutility services and thus not subject to the
utility tax. The Departnent appealed to Montgonery County G rcuit
Court, G v. No. 91-679. Judge Reese affirned that the fees were
not taxable. The Departnment chose not to appeal further.

| see no substantive difference between the incidental
col l ection and reconnect fees in Mobile Gas and the standard $5.00

fee charged for a collection letter in this case. The $5.00 charge



is an admnistrative charge to cover the cost of sending the 5 day
collection letter and is unrelated to the amount of electric
service provided by the Taxpayer to a custoner. The sanme $5.00
collection fee is charged whether the custoner's overdue bill is
$10. 00 or $1, 000. 00.

Department Reg. 810-6-5-.26 is rejected to the extent it
i ncludes standard collection charges as taxable gross receipts
subject to the utility gross receipts tax.

The assessnment in issue is based entirely on the $5.00
collection fee charged by the Taxpayer. Consequently, the
assessnent is dism ssed.

The Taxpayer's attorney nmade a request for attorney fees at
the hearing. The request is denied. There is no authority for
awarding attorney's fees to a prevailing taxpayer in Al abana.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 40-2A-9(09).

Ent ered on Novenber 4, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



