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FI NAL ORDER

The Revenue Departnent assessed notor fuel tax against H J.
Val ker G| Conmpany, Inc. ("Taxpayer") for the nonths of Septenber
Cct ober, Novenber and Decenber, 1992. The Taxpayer appeal ed to the
Adm ni strative Law D vision and a hearing was conducted on February
23, 1994. Trey Wl ker appeared for the Taxpayer. Assi st ant
counsel John J. Breckenridge represented the Departnent.

The issues in this case are: (1) D d the Departnent properly
revoke the Taxpayer's gasoline distributor's l|icense effective
August 25, 1992; and (2) |If the license was properly revoked, is
t he Taxpayer liable for notor fuel tax on otherw se tax-free off-
road sales made after its |icense was revoked.

The facts are undi sput ed.

The Departnent notified the Taxpayer on July 31, 1992 that its
gasoline distributor's license would be revoked if a delinquent

liability for October 1991 was not paid.' The Taxpayer failed to

! The Taxpayer had also issued 14 bad checks to the

Departnent during the previous 20 nonths.



respond, and the Departnent subsequently revoked the Taxpayer's
license by letter dated August 25, 1992, effective that date. The
July 31, 1992 and August 25, 1992 letters were both properly served
on the Taxpayer by certified mail.

The Taxpayer concedes that it received the August 25
revocation letter, but argues that the letter was | ost before it
coul d be opened. The Taxpayer thus was not aware that its |icense
had been revoked. The Taxpayer continued operating in Al abama and
filed returns for the nonths in issue, Septenber through Decenber
1992. The Taxpayer paid the tax due on the on-road sales as
reported in the returns.

The Departnent accepted the returns for Septenber through
Decenber 1992 as filed, except the tax-free off-road sal es cl ai ned
on the returns were disallowed. The final assessnents in issue are
based on those disall owed of f-road sal es.

The Departnent notified the Taxpayer in January 1993 that it
was operating without a license. The Taxpayer attenpted but failed
to obtain another |icense fromthe Departnent, and finally stopped
operating in Al abama in August 1993.

The Taxpayer's gasoline |icense was properly revoked by the
Departnent as allowed by Code of Ala. 1975, 840-12-195. The
revocation letter was properly delivered to the Taxpayer's busi ness

address, and the fact that the Taxpayer lost the letter and thus



was not aware that its |icense had been revoked does not alter the
effective date of the revocation.

If the Taxpayer's license was properly revoked, is the
Taxpayer liable on its off-road sales nmade after the |icense was
revoked? That is, are otherwise tax-free off-road sal es taxable
when made by an unlicensed distributor?

The notor fuel tax is levied only on fuel sold for on-road
use. Fuel sold for off-road use cannot be taxed. However, the
Department clains that the sale of otherw se exenpt off-road fuel
is taxable if sold by an unlicensed distributor. | disagree.

An unlicensed distributor is subject to and |iable for notor
fuel tax the sanme as a licensed distributor. Thus, the Taxpayer,
al t hough unlicensed during the subject period, properly reported
and paid tax on its on-road sales, but likewise is not |liable on
its tax-exenpt off-road sales.

| agree that all distributors selling notor fuel in Al abama
shoul d be Iicensed. However, the fact that a distributor is
unl i censed does not convert an otherw se tax-free off-road sal e by
the distributor into a taxable transaction. Rat her, the proper
remedy is for the Departnment to enjoin the unlicensed distributor
as allowed at Code of Ala. 1975, 8840-12-204 and 40-17-20.

An unlicensed distributor that inproperly operates in Al abana
is also prohibited fromoperating in A abanma for one year, and nay

be penalized $1,000.00 "for each such offense" of operating in



Al abama without a license. Code of Ala. 1975, 840-12-196. The
Departnment has in fact assessed the $1,000.00 penalty against the
Taxpayer in this case for both notor fuel and gasoline tax for each
month that the Taxpayer operated in Al abama wthout a I|icense,
August 25, 1992 through August, 1993.

The Departnent assessed the Taxpayer's off-road sales only
because the Taxpayer was unlicensed during the assessnent peri od.
The Departnment does not claimthat the fuel was not used off-road,
or that the sales were not properly docunented. Accordi ngly,
because off-road sales by an unlicensed distributor are not subject
to notor fuel tax, the final assessnents in issue are dism ssed.
The Departnent may, however, proceed wth the assessnents based on
t he 840-12-196 penal ty.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 40-2A-9(09).

Entered on June 20, 1994.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



