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The Revenue Departnent assessed 1991 Al abama incone tax
agai nst Lance R and Elaine C LeFl eur (together "Taxpayers"). The
Taxpayers appealed to the Admnistrative Law D vision and a hearing
was conducted on March 17, 1994. Wlliam B. Sellers and Al an
Rot hf eder represented the Taxpayers. Assistant counsel Beth Acker
represented the Departnent.

Lance R LeFleur ("Taxpayer") received $1,000,000 in 1991 to
settle a lawsuit he had filed against Blount Energy Resource
Corporation ("BERC'), Blount, Inc. ("Blount"”) and forner Bl ount
President Bill VanSant ("VanSant"). The issue in this case is what
portion, if any, of the $1, 000,000 should be excluded from Al abana
income tax pursuant to Code of Ala. 1975, 840-18-14(2)(e). That
section exenpts all amobunts received pursuant to a |lawsuit as
conpensation for tort or tort-like injuries.

The Taxpayer was enployed as senior vice-president of BERC,

whi ch was a whol | y-owned subsidiary of Blount. BERC was engaged



in resource recovery, with operations in both the United States and
Swit zerl and.

Bl ount decided to sell BERC in late 1988. Anticipating the
sale, Blount either discharged or reassigned a nunber of BERC
enpl oyees. Bl ount also offered certain incentive bonuses and
severance benefits to the remaining enployees, including the
Taxpayer, in the event BERC was sold. Those benefits are expl ai ned
in an April 6, 1989 letter from VanSant to the Taxpayer.

Because of the Taxpayer's intimte know edge concerni ng BERC,
Bl ount and the Taxpayer entered into an agreenent dated April 27,
1989 whereby the Taxpayer agreed to help Blount sell BERC I n
return, Blount agreed to pay the Taxpayer an increnental conm ssion
based on the sales price of the BERC assets.?

I n accordance with the April 27, 1989 agreenent, the Taxpayer
devel oped a presentation program presented the program to
prospecti ve BERC bi dders, and otherw se actively engaged in efforts

to sell BERC for the best price.

1 The April 27, 1989 agreenent provi ded that Taxpayer would
receive no commssion if BERC sold for less than 20 mllion, 2% of
the 5 mllion above 20 mllion, 3%of the next 3 mllion, 4%of the
next 3 mllion, and 5% of anything above 31 mllion.



Several bids were received in Septenber and October 1989,
either for all or only specific parts of the conpany. The bids
were opened in md-QOctober 1989. The Taxpayer testified that the
hi ghest bi ds were $28, 000,000 for BERC s North American conponents,
and $30, 000,000 for its Swi ss conponent. However, those bids were
| ater w thdrawn. BERC was subsequently sold in at |east three
separate transactions. The sales price for part of the North
Anmerican assets was approxi mately $18, 000, 000. The sales price of
t he remai ni ng conponents was not submtted into evidence.

The Taxpayer nmet with VanSant on October 23, 1989 and was
informed that Blount intended to alter the April 27, 1989
agr eenment. Specifically, VanSant clainmed that the Taxpayer's
conmm ssi on woul d be based only on the sales price of BERC s North
Anerican assets. The Taxpayer refused to agree or otherw se alter
the April 27, 1989 agreenent at that tine.

The Taxpayer and VanSant net again on Novenber 2, 1989. The
Taxpayer again refused to alter the April 27, 1989 agreenent. As
a result, the Taxpayer was abruptly fired, instructed to clean out
hi s desk, and then escorted by two Bl ount enpl oyees to the parking
| ot. Nunmerous Bl ount enployees witnessed the firing.

The Taxpayer sued Blount, BERC and VanSant in Montgonery
County Circuit Court in January 1991. The five count conplaint

claimred danmages for breach of the April 6 and April 27, 1989



agreenents, as well as fraud, nental anguish and enotional
di stress.

Gscar Reak ("Reak") subsequently replaced VanSant as presi dent
of Blount. The Taxpayer and Reak net in Novenber 1991 and agreed
t hat Bl ount woul d pay the Taxpayer $1,000,000 to settle the case.

The settlenment agreenent is set out in a letter fromReak to the
Taxpayer dated Decenber 2, 1991. That letter provides that "[T]his
letter will docunent the agreenent which we have reached, through
our attorneys, on Novenber 28, 1991."

The agreenent allocated the $1,000,000 as foll ows: (1) $0
relating to breach of the April 6, 1989 letter; (2) $200, 000
resulting frombreach of the April 27, 1989 agreenent; (3) $800, 000
for the tort clains of personal injuries for pain and suffering;
and (4) $0 for punitive damages. Blount also agreed to purge the
Taxpayer's personnel records, and the Taxpayer agreed to keep the
terns and conditions of the settlenment confidential.

The Taxpayers reported $200,000 as taxable income on their
1991 Al abama return. The renaini ng $800, 000 was excl uded as bei ng
for personal injuries and conpensatory damages and thus exenpt
under 840-18-14(2)(e).

The Departnent audited the Taxpayers, included the entire
$800, 000 as taxable income, and based thereon entered the fina
assessnment in issue. The Taxpayers tinely appealed to the

Adm ni strative Law D vi si on.



Code of Ala. 1975, 840-18-14(2)(e) exenpts from Al abama i ncone
tax any anounts exenpt under 26 U S. C. 8104. 26 U S . C 8104
exenpts all anounts received by judgnent or settlenent resulting
froma lawsuit based on a tort or tort-type claim Section 104
excl udes damages received for both physical and non-physical

injuries. U S. v. Burke, 112 S.Ct. 1867.

In Bill MKay v. CI.R, 102 T.C. 16 (1994), the U S. Tax

Court expl ai ned whet her a paynent under a settlenment agreenent is
exenpt under 8104, as foll ows:

W have stated that express |anguage in a settlenent
agreenent is the nost inportant factor in deciding
whet her a paynent was nmade on account of a tortious
personal injury for purposes of exclusion under section
104(a)(2). Byrne v. Conm ssioner, supra at 1007 (quoting
Met zger v. Comm ssioner, supra at 837); see Bent v.
Comm ssi oner, supra at 244; dynn v. Conm Ssioner, supra
at 120. W are not bound, however, by any factor or
factors that are inconsistent wwth the true substance of
the taxpayer's claim nor are we bound by express
allocations in a witten settlenment agreenent if the
parties did not engage in bona fide, arns-Ilength,
adversarial negotiations. Robi nson v. Conmm ssioner,
supr a.

The threshold question in this case is whether the 20%
contract/80% personal injury allocation included in the settlenent
agreenent was adversarially negotiated at armis-length. If so, the
al I ocati on nmust be accept ed.

Clearly, the $1,000,000 settlenent itself was negotiated at
arnms-length in that both parties had an adversarial interest in how

much the Taxpayer would be paid to settle the case.



Unfortunately, the record is not fully devel oped as to whet her
the allocation in the settlenment agreenent was al so negoti ated at
arm s-length. Neither Reak nor any of the attorneys involved in
negoti ating the settlenent testified at the admnistrative hearing.

The only rel evant testinony was offered by the Taxpayer, at pages

31 and 32 of the transcript, as follows:

Q At the time of the settlenent or the time you and

M. Reak nmet, did you or didn't -- let ne restate
that. At the tinme you and M. Reak net, did M.
Reak indicate to you that he was aware of the
ment al and enotional angui sh you had suffered as a
result of your term nation?

Yes.

Did you discuss with M. Reak your damages due to
the enotional distress you suffered?

Yes.

Q At the time you and M. Reak net to discuss this
i ssue, did you discuss a pecuniary settlenent and
an allocation of those danages?

W net one tine and di scussed all those matters.

Q In that allocation, did you attenpt to give
consideration to what you believed a jury m ght
find in deciding your case?

A Yes.

Q Now, did you sign the settlenent agreenent?

A Yes.

Q Did a representative of Blount sign this agreenent?

A. Yes.



Q Was it negoti ated between Bl ount and you on an arms
| engt h basis?

Yes.

Q D d you give consideration in the settlenent to each
of the el enents upon which you sued?

A Yes.

The Departnent argues that the allocation was non-adversaria
and made for tax avoidance only. However, that argunment is not
supported by the evidence. Rather, as stated, the only rel evant
evidence on point is the Taxpayer's testinony that the settlenent
and all ocation were both negotiated at armis length. In |ight of
t hat undi sputed testinmony, | cannot speculate that the allocation
was not at armis-length. Accordingly, the assessnent in issue nust
be di sm ssed.

This Final Order nay be appealed to circuit court within 30

days pursuant to Code of Al a.1975, 840-2A-9(09).



Ent ered on Novenber 7, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



