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The Revenue Departnent assessed incone tax against Jimy L. &
Martha S. Sanders (together "Taxpayers") for the years 1976 and
1977. The Taxpayers appealed to the Adm nistrative Law D vision
and a hearing was conducted on Novenber 23, 1994. Jimmy Sanders
(individually "Taxpayer") appeared at the hearing. Assi st ant
counsel Mark Giffin represented the Departnent. Walter P.

Crownover filed a post-hearing brief on behalf of the Taxpayers.

The issue in this case is whether the Departnent tinely
entered the assessnents in issue against Jimy Sanders and/or
Martha S. Sanders.

The Taxpayers filed joint Al abama i ncone tax returns for the
years 1976 and 1977 on June 12, 1980. No noney was paid with the
returns. The Departnent entered prelimnary assessnents agai nst
t he Taxpayers for the years in issue on June 1, 1982.

The Taxpayer, Jimmy Sanders, filed a petition in Chapter 11
bankruptcy on Decenber 20, 1982. The Departnent subsequently filed

a claim with the Bankruptcy Court on August 5, 1983. The
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Taxpayer's plan in bankruptcy was confirmed by order of the
Bankruptcy Court dated January 18, 1985. The taxes in issue were
included in the paynment plan, but evidently were not paid by the
Taxpayer.

The bankruptcy action was closed on Novenber 13, 1992. The
Departnent subsequently entered the joint final assessnents in
I ssue agai nst the Taxpayers on Novenber 19, 1993.

The Taxpayers' representative agrees that the statute of
limtations for assessing tax against Jimy Sanders was stayed
under 8362 of the Bankruptcy Code (11 U.S.C. 8362) when the
petition in bankruptcy was filed in Decenber 1982 . However, he
al so argues that the stay was lifted and the Departnent coul d have
i ndependently pursued its <claim against Sanders after the
bankruptcy plan was confirmed in 1985, citing 11 U S. C. 881141(d)
and 362(c)(2). Consequently, he clains that the Departnent was
barred from assessing the tax because the final assessnents were
not tinely entered within 3 years fromwhen the stay was lifted in
1985.

| agree that the bankruptcy stay was lifted and the Depart nent
could have entered final assessnents against Sanders after the
bankruptcy plan was confirnmed in 1985. However, the fact that
prelimnary assessnents were entered agai nst Sanders prior to the
runni ng of the statute suspended indefinitely the time period for
entering final assessnents. Accordingly, the Departnent was not

barred fromentering the final assessnents in issue agai nst Sanders
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in 1993. The Departnent was, however, barred from entering the
final assessnents against Mrtha Sanders. My reasoning is

expl ai ned bel ow.

Under applicable |law, the Departnment had three years from when
the returns were filed in June 1980 to assess tax against the
Taxpayers. See, Code of Ala. 1975, 840-18-45(a) (repeal ed by Act
92- 186, effective QOctober 1992). Section 40-18-45(a) required

entry of a final assessnent within the three year period.

Consequently, entry of the prelimnary assessnents in Decenber 1982
did not stay the three year statute against either Taxpayer. The
statute thus ran against Martha Sanders in June 1983, three years
fromthe date the returns were filed.

However, as discussed, the statute was stayed concerning Ji nmy
Sanders when he filed a petition in bankruptcy in Decenber 1982,
prior to the running of the three year statute under 840-18-45(a).

Wiile the statute was stayed, and thus still open, the Legislature
passed Code of Ala. 1975, 840-29-50, effective January 1, 1984.
Section 40-29-50 provided that entry of a prelimnary assessnent of
inconme tax suspended indefinitely the running of the three year
statute set out at 840-18-45(a). Consequently, because the
prelimnary assessnents were tinely entered agai nst Jimmy Sanders
and the statute was still open when 840-29-50 was enacted, the
statute for entering final assessnents against Jinmmy Sanders was

suspended indefinitely. Wile the Taxpayer is correct that the
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Departnent could have entered final assessnents after the
bankruptcy stay was lifted in 1985, it was not barred from doing so

in 1993. Consequently, those final assessnents nust be affirned.

Judgnent is entered against Jimmy L. Sanders for 1976
Al abama income tax in the amunt of $2,888.97, and 1977 Al abana
incone tax in the amount of $7,374.79. However, Martha S. Sanders
is dismssed fromliability on the assessnents.

This Final Order nmay be appealed fromcircuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(9Q).

Entered on March 1, 1995.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



