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FI NAL ORDER

The Revenue Departnent assessed State and Mntgonmery County
sales tax against Mary B. Mntgonery ("Taxpayer"), d/b/a J. S
Mont gonery Awards and Engraving, for the period March 1989 through
January 1992. The Taxpayer appealed to the Adm nistrative Law
Division and a hearing was conducted on July 7, 1994. Alan E
Rot hf eder represented the Taxpayer. Assistant counsel Wade Hope
represented the Departnent.

The Taxpayer's husband, J. S. Mntgonery ("M. Montgonery"),
operated an engraving business and also sold plaques, trophies,
awards, etc. at retail during the subject period. M. Montgonery
was a skilled designer and hand engraver and specially designed and

engraved sone of the itens sold at retail. The design and hand
engravi ng charges were separately stated on the invoice to the
custonmer. The issue in this case is whether the separately stated
design and hand engraving charges constituted gross proceeds
subj ect to sal es tax.

The business naintained an inventory of ready-nade plaques,



-2-
awards, etc., and also the materials necessary to nake a speci al
pl ague or award if ordered by a custoner. |[If a custoner specia
ordered an item M. Mntgonery woul d desi gn and hand engrave the
itemto the custoner's satisfaction. The design and hand engravi ng
charges were separately stated on the invoice issued to the
cust oner. The Taxpayer <collected sales tax on the tangible
property, but not on the separately stated design and engraving
char ges.

The Departnent audited the Taxpayer, included the design and
hand engravi ng charges as taxable gross proceeds, and based
t hereon entered the assessnents in question.

Sales tax is due on the gross proceeds derived fromthe retail
sal e of tangi bl e personal property. Code of Ala. 1975, 840-23-2.

"Gross proceeds" is defined as "the val ue proceedi ng or accruing
from the sale of tangible personal property . . . wthout any
deduction on account of the cost of the property sold, the cost of

the materials used, l|abor or service cost . . . or any other

expenses whatsoever . . .". Code of Ala. 1975, 840-23-1(a)(6).

1

The Department taxed the design and hand engraving charges only if the item was
subsequently sold at retail. The Department agrees that hand engraving performed on an
item provided by a customer was a non-taxable service.
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In an attenpt to clarify exactly what |abor and service
charges should be included in taxable gross proceeds, the
Departnment promul gated Reg. 810-6-1-.84. That regul ati on reads as
fol | ows:

Recei pts from |l abor or service necessarily or customarily

performed incidental to the sale of property are a part

of the gross proceeds of sales, either when included in

the total charge or when billed as a separate item

Services not necessarily or customarily perforned

incidental to the sale of property or services unusual in

nature and for which a separate and additional charge is

made are not to be included in the gross proceeds of

sales. (Readopted through APA Code effective Cctober 1,

1982) (Section 40-23-1(6))

The Taxpayer argues that the design and hand engravi ng charges
in issue should be excluded fromtaxabl e gross proceeds under Reg.
810-6-1-. 84 because they constituted | abor or services "unusual in
nat ure". | disagree

To begin, the statute defining "gross proceeds"” nust control,
not the regulation that attenpts to clarify the statute. Section
40-23-1(a)(6) requires that taxable gross proceeds mnust include the
val ue proceeding or accruing from the sale of tangible persona
property, w thout any deduction for |abor or service costs. That
is, all labor and service charges incidental to making or otherw se
preparing the product for sale nmust be included in taxable gross
pr oceeds.

The design and hand engraving in issue constituted |abor or

service perfornmed by M. Mntgonery in preparing the plaques,

awards, etc. for sale. The | abor or service was incidental to
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preparing the itens for sale, and thus nust be included in taxable
gross proceeds as defined at 840-23-1(a)(6).

The above holding is dispositive of this case. However, even
under Reg. 810-6-1-.84, the design and hand engraving charges in
i ssue would still be taxabl e.

The Taxpayer argues that the hand engraving was "unusual in
nature" and thus should not be taxed under Reg. 810-6-1-.84 because
it was unique to and could only be perforned by M. Montgonery.
However, the phrase "unusual in nature" nust be read in the context
of the retailer's business. That is, was the service or |abor
"unusual in nature" relative to the particular retailer in
gquestion. Hand engraving was not "unusual in nature" relative to
M. Montgonmery because he custonmarily and usually perforned hand
engraving in the normal course of his business. |In other words,
the design and hand engraving was "necessarily and customarily
per f or med" by Mr. Montgomery and was not "unusual in nature" relative to
hi s business so as to be excluded fromtax even under Reg. 810-6-1-
. 84.

In any case, as discussed above, the taxability of |abor or

servi ce charges does not hinge on whether the | abor or service was
"necessarily or customarily performed" by the seller, or was "unusual in nature".
Rather, | abor or service charges nust be included in taxable gross

proceeds under 840-23-1(a)(6) if incidental to making the product

or preparing the product for sale, and if incurred or perforned
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prior to when the retail sale is closed (transfer of title). If
so, then the service or |abor is taxable, regardl ess of whether it
is customarily performed or unusual in nature. |In this case, the
desi gn and hand engraving was clearly perforned by M. Montgonery
in preparing the plaques, awards, etc. for sale. Consequently, the
charges for that |abor or service is taxable. The above
consi dered, the final assessnents in issue are affirnmed. Judgnent
is entered against the Taxpayer for State sales tax of $2,686.08
and Montgonery County sal es tax of $997.72.

This Final Order nay be appealed to circuit court within 30

days pursuant to Code of Ala. 1975, 840-2A-9(9Q). Entered on
Decenber 29, 1994.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



