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CPI Nl ON AND PRELI M NARY ORDER

The Revenue Departnent assessed State sales tax and Ceneva
County and Gty of Sanson use tax agai nst Sanson Pl astic Pipe, Inc.
("Taxpayer") for the period Cctober 1990 - Cctober 1993. The
Taxpayer paid the tax under protest and then petitioned for a
refund. The Departnent denied the refund and the Taxpayer appeal ed
to the Adm nistrative Law Division. A hearing was conducted on
July 18, 1994. Howard Anderson and Robert Anderson represented the
Taxpayer . Assi stant counsel Antoinette Jones represented the
Depart nent .

The Taxpayer manufactures pipe at its facility in Sanson,
Al abama. This case involves two issues:

(1) Should various itenms such as paint, sealants, grout,
pl astic steel and duct tape purchased by the Taxpayer for use in
its manufacturing facility be taxed at the reduced "nmachine rate"
pursuant to Code of Ala. 1975, 8840-23-2(3) (sales tax) and 40-23-
61(b) (use tax); and

(2) Should a pulverizer machine and also coveralls and

respi rator masks used by the Taxpayer's enpl oyees be exenpt from
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sal es and use tax as equi pnent acquired primarily for the control,
reduction or elimnation of pollution pursuant to Code of Al a.
1975, 8840-23-4(16) (sales tax) and 40-23-62(18) (use tax).

| ssue (1) -- The "Machine" Rate Itens.

The Taxpayer purchased seal ants, grout, plastic steel, duct
tape and corrosive resistant paint for use in its manufacturing
facility during the period in question. The sealants were used as
repl acenment gaskets on machi nes used in the manufacturing process.

The grout was used to level the flooring at the Taxpayer's
facility so that certain equi pnent would be sufficiently level to
operate efficiently. The plastic steel was used to repair or fill
cracks in sone of the machines used in the manufacturing process.

The acid resistant paint was used to prevent the nachines from
corroding. Finally, the duct tape was used to connect or prevent
| eaks in the Taxpayer's pneunmatic conveyi ng system (ode of A a.
1975, 840- 23-2(3) provi des that "machi nes” used in the
manuf acturing of tangible personal property should be taxed at a
reduced 1%%6rate. A corresponding use tax "machine" rate is set
out at Code of Ala. 1975, 840-23-61(b). Section 40-23-2(3) levies
the reduced rate as foll ows:

(3) Upon every person, firm or corporation engaged or
continuing within this state in the business of
selling at retail machi nes used in mning,
quarryi ng, conpoundi ng, processi ng, and
manufacturing of tangible personal property an
anount equal to one and one-half percent of the
gross proceeds of the sale of such nachines;

provi ded, that the term "machi nes," as herein used,
shal | include machinery which is used for m ning,
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guarryi ng, conpoundi ng, processi ng, or
manuf acturing tangible personal property, and the
parts of such machi nes, attachnents and
repl acenent s t heref or, whi ch are made or

manuf actured for use on or in the operation of such
machi nes and which are necessary to the operation
of such machines and are customarily so used.

The machi nes used by the Taxpayer in its manufacturing process
obviously qualify for the reduced "nmachine" rate. |In ny opinion,
the sealants, plastic steel and duct tape also qualify for the
reduced rate. Those itens are attached to and becone a part of the
machi nes and are necessary for the operation of the machines.

The Departnent argues that the above itens are generic supply
itenms that can be used for many purposes, and thus should not be
taxed at the special rate. However, the evidence shows that the
itens were used exclusively as repair or replacenent parts on the
machi nes, in which case the "nmachine" rate should apply. The itens
were necessary for the proper operation of the machines.
Departnent Reg. 810-6-2-.57 also provides that the "machine" rate
shoul d apply "whether or not such materials at the tine of purchase
were recogni zable as parts and attachnments for nachi nes”.

The remaining two itenms, the grout and paint, should not be
taxed at the reduced rate.

The grout is not attached to and does not becone a part of the
machi nes. Rather, it beconmes a part of the building in which the
machi nes are housed. Departnent Reg. 810-6-2-.57 correctly states
that "the special rate does not, however, extend to the materials

used in erecting buildings or other structures even though such
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buil dings or structures may house or support nmachinery used in

manuf act uri ng, conpoundi ng, processing, mning, or quarrying".

The paint is not entitled to the reduced "machine" rate
because it is not necessary to the operation of the machines. The
pai nt prevents corrosion and allows the machinery to | ast |onger,
but it does not serve an independent function in the manufacturing
process.

| ssue (2) -- The "Pollution Control" Itens.

The Taxpayer uses a purge conmpound to clean or purge sone of
its machines used in the manufacturing process. Prior to the
period in issue, the Taxpayer disposed of the used conpound at a
[andfill. However, to avoid the risk of liability if the purge
conpound is later determned to be a dangerous contam nant and
| eaks fromthe landfill, the Taxpayer decided to dispose of the
conmpound by using it as a filler in the mddle |ayer of sewer pipe
manufactured at its facility. Toward that end, the Taxpayer
purchased a pul veri zer machi ne that reduces the purge conpound into
useable formas a filler.

The Taxpayer argues that the pul verizer should be exenpt from
sales and use tax as a device acquired primarily for the control,
reduction or elimnation of pollution pursuant to 8840-23-4(16) and
40-23-62(18). The Departnent counters that the Taxpayer has fail ed
to prove that the pulverizer was acquired primarily for pollution

control purposes. Rat her, the Departnent argues that the
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pul veri zer was purchased primarily to avoid the risk of future
liability, and also to convert the purge conpound into a useable
product in the manufacturing process.

This is a cl ose question.

The burden is on the Taxpayer to prove that the pul verizer was
acquired primarily for pollution control and thus exenpt fromtax.

Brundidge MIling Co. v. State, 228 So.2d 475 (Ala. 1969). The

Taxpayer has failed to carry that burden in this case.

The Taxpayer was adequately disposing of the conpound at a
regul ated landfill prior to purchasing the pulverizer. Wile the
pul verizer is used to dispose of the conpound, the Taxpayer's
representative testified that the pulverizer was purchased
primarily to avoid the risk of liability if the conpound |ater
| eaked fromthe landfill. Inportantly, the pulverizer also allows
the Taxpayer to reuse the conpound in its manufacturing process.

Under the circunstances, | cannot hold that the pulverizer was
acquired primarily for pollution control purposes. Consequently,
t he exenption cannot be al |l owed.

The coveralls and nmasks also are not exenpt as pollution
control equipnment. Those itens are required by OSHA to protect the
Taxpayer's enpl oyees fromdust and dirt. The itens were purchased
primarily for safety purposes to protect the enployees froma work
pl ace hazard i nherent in the Taxpayer's manufacturing process. The
pollution control exenption was not intended to apply to safety

equi pnent used by a business in its everyday activities. Safety
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equi pnment and cl othing woul d be exenpt if used in conjunction with
a qualifying pollution control device or facility operated by a
t axpayer. However, ordinary safety equipnent used to protect

enpl oyees from normal wor kpl ace hazards is not exenpt.

The Departnent is directed to reconpute the Taxpayer's
l[iability as set out above. The Departnment should inform the
Adm ni strative Law Division of the Taxpayer's adjusted liability,
and a Final Oder wll be entered accordingly. The Final O der
when entered may be appealed to circuit court pursuant to Code of
Ala. 1975, 840-2A-9(09).

Entered on February 23, 1995.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



