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FI NAL ORDER

Taxpayer .

The Revenue Departnent assessed a 100% penalty agai nst Shelia
Gast (" Taxpayer"), a person responsible for paying over w thhol di ng
taxes on behalf of DC Consulting Services and Supplies, Inc. for
the quarters ending June, Septenber and Decenber 1989. The
Taxpayer appealed to the Adm nistrative Law Division and a hearing
was conducted on August 2, 1994. The Taxpayer was notified of the
hearing by certified mail, but failed to appear. Assistant counsel
Jeff Patterson represented the Departnent.

The issue in this case is whether the Taxpayer was (1)
responsible for paying the wthholding tax liability of DC
Consulting Services and Supplies, Inc. during the period in
question, and (2) in that capacity willfully failed to do so. |If
so, then the Taxpayer is personally liable for the corporation's
taxes pursuant to Al abama's 100% penalty statutes, Code of Ala
1975, 8840-29-72 and 40-29-73.

DC Consulting filed quarterly withholding tax returns for the

quarters in question but failed to pay the tax due as reported on



the returns. The Departnent subsequently entered the final
assessnment in issue against the Taxpayer individually.
DC Consul ting was incorporated in January 1989. The Taxpayer

was an incorporator, a director, the secretary/treasurer, and a 10%

sharehol der of the corporation. The Taxpayer signed the
application for a wthholding tax l|icense on behalf of the
corporation as secretary/treasurer on January 13, 1989. The

Taxpayer also signed the sales tax returns for the corporation
al t hough she did not sign the withholding tax returns filed by the
cor porati on. The Taxpayer had authority to sign checks for the
corporation, and she in fact wote nunerous checks to pay the
corporation's sales tax liability and al so other creditors during
t he subject period.

Al abama' s 100% penalty statutes are levied at Code of Ala
1975, 8840-29-72 and 40-29-73 and inpose a liability on any person
responsi ble for paying the trust fund taxes of a corporation who in
that capacity willfully fails to collect, account for or pay over

the taxes to the governnent. Mrgan v. U S., 937 F.2d 281.

A person is a responsible person under the 100% penalty
statutes if they are directly responsible for paying the taxes, or
have authority and control over the person that actually pays the
taxes. A responsible person nmust know that the delinquent taxes

are owed and have the "effective power" to pay. Q@ustin v. United

States, 876 F.2d 485; Stallard v. U S., 12 F.3d 489.




The evidence in this case indicates that the Taxpayer clearly
had the effective power to pay the w thholding taxes in question.
Al so, there can be nore than one responsible person. Qustin v.

United States, supra. Consequently, the fact that the Taxpayer's

ex- husband may al so have been a responsi bl e person cannot relieve
t he Taxpayer of liability.

A responsi bl e person "willfully" fails to pay a corporation's
taxes if they have the ability to pay but fail to do so. Paynent
of other creditors in lieu of the governnent is prima facie

evidence of willfulness. U S v. Deberadinis, 395 F. Supp. 944.

The Taxpayer in this case wllfully failed to pay the
wi t hhol di ng taxes in issue because she wote nunerous checks both
to the Revenue Departnent and also to other creditors during the
period in issue. The Taxpayer had sufficient funds to pay the
taxes in question because the anounts paid to other creditors were
in excess of the anmobunt owed the Departnent.

The above considered, the final assessnent is affirnmed and
judgnent is entered against the Taxpayer in the anpount of
$2,374.19, plus additional interest fromthe date of entry of the
final assessnent, April 4, 1994.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(9Q).

Entered on August 4, 1994.
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