STATE OF ALABANA 8 STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI S| ON
VS.
8
HARRY A. & PATSY H GAMMONS DOCKET NO. I NC. 94-280
3473 Firethorn Drive 8
Tuscal oosa, AL 35405-2752,
Taxpayers. §
FI NAL ORDER

The Revenue Departnent assessed 1990 and 1991 incone tax
against Harry A & Patsy H Gammons (" Taxpayers"). The Taxpayers
appealed to the Admnistrative Law Division and a hearing was
conducted on Septenber 29, 1994. The Taxpayers represented
t hensel ves at the hearing. Assi stant counsel Margaret MNeill
represented the Departnent.

The Taxpayers reported a | oss on their 1989 Al abana return and
carried the loss over as a net operating loss ("NO.") to 1990 and
1991. The Departnent audited the Taxpayers, determ ned that the
| oss was "nonbusi ness", and accordingly disallowed the | oss for NOL
pur poses. The Taxpayer subsequently appealed to the Adm nistrative
Law Di vi si on.

A "nonbusi ness" loss incurred by a taxpayer is allowed for NOL
purposes only up to the anount the taxpayer's "nonbusi ness" incone.

See, Code of Ala. 1975, 840-18-15(16)f.3. Consequently, if the
1989 |l oss incurred by the Taxpayers was "nonbusi ness”, it cannot be
carried over to 1990 or 1991, in which case the assessnents in

i ssue nmust be uphel d.
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The Taxpayers reported the loss in issue on their 1989 return
as a stock loss. The Taxpayers now claimthat the | oss was not a
stock loss, but rather resulted from personal |oans nade by Ms.
Gamons to a wholly owned corporation, Conbustion, Inc. However,
in either case the loss was "non-business"”, and thus cannot be
carried over as a NOL to the years in issue.

A "nonbusi ness" loss is a loss not incurred in a taxpayer's

regul ar trade or business. See generally, Purvis v. CI.R, 530

F.2d 1332; Wi pple v. Conm ssioner, 83 S. C. 1168.

A stock loss constitutes a "business" loss only if the
taxpayer is in the regular trade or business of trading or
investing in stocks. The Taxpayers in this case were not in the
trade or business of trading in stocks. Consequently, if the |oss
was a stock loss, as initially reported, it constituted a
"nonbusi ness” | oss for NCL purposes.

In addition, even if the loss resulted from personal |oans by
Ms. Gamons to Conbustion, Inc., the loss resulting fromthe bad
| oans woul d al so constitute a "nonbusi ness" |oss. Ms. Gammons was
not in the regular trade or business of nmaking | oans.

The Departnent was directed at the adm nistrative hearing to
contact the Taxpayers' accountant for additional information
concerning the | osses. The Departnent contacted the accountant in
North Carolina. Unfortunately, no additional information was

provi ded.
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The above considered, the final assessnents in issue are
affirmed. Judgnent is accordingly entered agai nst the Taxpayers
for 1990 incone tax in the anmount of $122.52, and 1991 incone tax
in the amount of $1,156.11. Additional interest is also due from
the date of entry of the final assessnents, May 31, 1994.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(9Q).

Ent ered on Decenber 7, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



