STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
8§
CURTI S VWEBBER DOCKET NO. P. 94-316
3419 Lorna Lane 8§
Bi rm ngham AL 35216
8§
Taxpayer .
FI NAL ORDER

The Revenue Departnent entered a 100% penalty assessnent
against Curtis Whbber ("Taxpayer"), as a person responsible for
payi ng the delinquent sales tax owed by Pacesetter, Inc. for the
period Septenber 1993.

The Taxpayer appealed to the Adm nistrative Law Division and
a hearing was conducted on January 3, 1995. The Taxpayer's
representative submtted a letter brief in lieu of appearing
Assi stant counsel C aude Patton represented the Departnent.

The Taxpayer concedes that he is personally I|iable under
Al abama' s 100% penalty statutes for the delinquent sales tax in
I ssue. However, the Taxpayer argues that penalty and interest
shoul d not be added to the tax. The issue thus is whether penalty
and interest can be included in a 100% penalty assessnent.

The issue of whether interest can be added to a 100% penalty
assessnment was addressed in Adm n. Docket No. P. 91-232, decided
March 31, 1992. | held in that case as foll ows:

Sections 40-29-72 and 40-29-73 were enacted in 1983 as

part of the Tax Enforcenent and Conpliance Act (TECA)

and are generally nodel ed after the federal 100% penalty
statutes, 26 U.S.C. 886671 and 6672.
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The federal 100% penalty provisions do not specify that
interest shall be added to the tax due. Nonethel ess, the
IRS is authorized to assess interest against a
responsi bl e corporate officer based on 26 U. S.C. 86601.
That section provides that interest shall run on all tax
l[iabilities not paid by the due date. See also, Holland

v. US. , 873 F.2d 1321 (1989), and Bradley v. U S., 936
F.2d 707 (1991).

Li kew se, while 8840-29-72 and 40-29-73 do not
specifically require interest, 840-1-44 provides in part
that "the annual rate of interest to be added to all
taxes adm ni stered by the departnent of revenue which are
not paid by the prescribed due dates shall be at the sane
rate established by the secretary of the treasury under
the authority of 26 U S.C. A 86621." In ny opinion the
first sentence of 840-1-44 quoted above allows the
Department to charge interest on all delinquent taxes,
i ncluding the 100% penalty | evied at 840-29-73.

* *

If the Departnent cannot assess interest on a 100%
penal ty assessnent, then a corporate officer could refuse

to pay the corporation's taxes and thus limt his
personal liability to the base tax owed by the
cor porati on. Certainly that was not intended by the

Legi slature. A simlar concern was expressed in Hol |l and,
supra, at page 1322:

This (paynment of interest) is the only I ogical
interpretation of the applicable statute.
Were it otherwise a responsible party could
evade corporate taxes with the know edge that
his potential liability could never exceed the
initial tax liability, and any |apse of tine
bet ween assessnent and collection would work
to his advantage because interest could not
accrue on the penalty. The tax code does not
contenpl ate t he interest-free use of
gover nnment funds.

Wil e the above is sufficient to support the assessnent
of interest in the present case, | should also nention
State v. Pollock, 38 So.2d 870 (1949). In Pollock, at
page 876, the Suprenme Court, citing Title 51, 8196, Code
1940 (840-5-9), held that the Legislature intended to
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charge interest on all delinquent taxes. While 840-5-9

is found in the chapter concerning tax collectors,

apparently the Suprene Court believed that it was

sufficiently broad to require interest on all taxes
including income tax, the tax in issue in the Poll ock

case. Also, as pointed out in Pollock, 840-1-2 (8831,

Title 51, Code 1940) and 840-2-22 (8140, Title 51, Code

1940) both <contenplate paynent of interest by a

del i nquent taxpayer.

Based on the above, the Departnent properly assessed interest
agai nst the Taxpayer in this case.

| can find no cases on point as to whether penalties can be
assessed under Al abama's 100% penalty statutes. In ny opinion
penal ties can al so be assessed agai nst a responsi bl e person under
the sane | ogic set out above concerning interest.

The Taxpayer concedes that he was responsible for reporting
and paying the sales tax in issue on behalf of the corporation, and
that he failed to do so. The Departnent accordingly assessed a
| ate paynent penalty against the corporation for the Taxpayer's
failure to tinmely pay the tax. The Taxpayer should not be all owed
to avoid that penalty by paying the tax in his individual capacity
instead of his capacity as a responsible corporate officer.

In addition, "tax" is defined by Code of Ala. 1975, 840-2A-
3(18) as "any anount, including applicable penalty and interest,

| evied or assessed against a taxpayer . . .". Consequently, any

trust fund "tax" owed by a corporation for which a responsible
person nay be held personally |iable nust by definition i nclude al

penalty and interest owed by the corporation relating to the tax.
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That is, both penalty and interest constitute a part of "tax" that
shoul d be included in a 100% penalty assessnent.

The above consi dered, the assessnment in issue is affirned.
Judgnent is entered agai nst the Taxpayer for tax in the anmount of
$33,913.00, penalty in the amunt of $3,391.30, and interest
t hrough June 30, 1994 in the amount of $1,638.97, for a total
amount due of $38,943. 27. (The above anpbunts are |less than the
anounts set out in the final assessnent because the Departnent
reduced the amounts after entry of the final assessnent).

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(9Q).

Entered on January 27, 1995.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



