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FI NAL ORDER

The Revenue Departnent assessed privilege |icense tax agai nst
Curry Landscaping, a partnership, and its partners F. Malone Curry
and John K. Curry (together "Taxpayer"), for the period Cctober
1991 through Septenber 1994. The Taxpayer appealed to the
Adm ni strative Law D vision, and a hearing was conducted on Apri

28, 1995 in Mobile. Bob Glloway and Tom Gal | oway appeared for the

Taxpayer . Assistant Counsel Duncan Crow represented the
Depart nent .
This case involves the "contractor's" license |levied at Code

of Ala. 1975, 840-12-84.

The Taxpayer is engaged in the general |andscaping business in
the Mobile area. The Taxpayer installs underground irrigation
systens, |ays sod, plants trees, shrubs, etc., and perforns general
| andscape nai nt enance.

The Taxpayer concedes that its irrigation system contracts
i nvol ve excavation, and thus should be included in the neasure of
the 884 contractor's license. The issue in this case is whether

t he Taxpayer's | andscapi ng contracts should al so be included in the
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nmeasure of the license. That issue turns on whether digging a hole
for the purpose of planting trees, shrubs, etc. constitutes
"excavation . . . for any purpose" within the scope of §84.

The 884 license is levied in part on "orders for or contracts
to excavate earth, rock, or other material for foundations or any
other purpose. . . ". The license is neasured by the gross anount
of all orders or contracts accept ed.

The Taxpayer in this case purchased a $25.00 annual |icense in
t he subject years based on its total irrigation systemcontracts of
bet ween $20, 000. 00 and $50, 000. 00. The Departnent subsequently
determned that all of the Taxpayer's contracts were subject to the
tax. Because the Taxpayer's total contracts exceeded $200, 000. 00
annual ly, the Departnment assessed the Taxpayer for the maxi mum
$250.00 license in each year

The Taxpayer argues that the statute was intended to apply
only to construction contracts. The Taxpayer contends that digging
a hole to plant a tree or shrub is not commonly referred to as
construction, and thus is not subject to the |license. The
Al abama Suprenme Court has broadly construed the term "excavation”

as used in 884 to include drilling an oil well. State v. George H

Jett Drilling Co., 186 So.2d 925 (1966). As stated in Jett, at

page 926, "We think the words 'for any other purpose' enbrace any
excavating not specifically listed in the statute.
The Adm nistrative Law Division relied on Jett in holding that

drilling water wells constituted excavating for any purpose and
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thus was subject to the 884 |icense. See, State v. Johnny A

Radf ord, Adm n. Docket No. Msc. 92-309, decided February 22, 1993.
Erecting or installing a netal support pole in the ground or to a
buil ding for purposes of installing satellite dishes has al so been

held to be subject to the 884 license. (@lf Coast Electronics,

Inc. v. State, Adm n. Docket M sc. 94-434, decided February 14,

1995.

| agree that the | anguage specifically used in 884 relates to
what is commonly known as construction work, i.e. wiring, paving,
curbing, foundation work, or the construction of sewers, highways,
bri dges, dans or railroads. However, given the Suprene Court's

broad construction of the statute in Jett, the |icense nust be

construed to include "excavation . . . for any other purpose”, and
not just those activities listed in the statute. Planting trees,
shrubs, etc. is certainly not incidental to the |andscaping
busi ness and clearly involves the excavation of dirt. Consequently,
t he Taxpayer's | andscapi ng contracts that included planting were
properly included in the neasure of the 884 I|icense.

The final assessnent in issue is affirned. Judgnent is
entered agai nst Curry Landscapi ng and the individual partners, F
Mal one Curry and John K. Curry, in the anmount of $1,173.17, plus
applicable interest.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(9Q).

Ent ered August 24, 1995.



Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



