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The Revenue Departnment assessed corporate incone tax agai nst
9.4% Manufactured Housing Contract Pass-Through Certificates
Service ("Manufactured Housing" or "Taxpayer") for the years 1991
and 1992. The Taxpayer appealed the assessnents to the
Adm ni strative Law D vision. The Taxpayer also clainmed a refund of
all corporate incone tax previously paid to Al abana.

The matter was submtted on a joint stipulation of facts.
Assi stant Counsel Mark Giffin represented the Departnent. G egory
W Johns signed the joint stipulation of facts for the Taxpayer.

The Taxpayer's brief was submtted by Patricia C. Ross.

The issues, as franed by the parties, are as foll ows:

(1) The Taxpayer argues that it does not have sufficient
nexus with Al abama to be subject to Al abama's taxing jurisdiction;

(2) |If the Taxpayer is subject to Al abama corporate incone
tax, the issue then is what factors should be used in apportioning
t he Taxpayer's incone to Al abana.

Manuf actured Honmes, Inc. ("MH") is a North Carolina
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corporation that sells manufactured honmes. M's subsidiary, MANH
Fi nanci al Services Corporation ("MANH'), finances MH's sal es and
al so the sales of other independent manufactured hone retailers.
MANH then sells its financing contracts to the Taxpayer in this
case.

The Taxpayer is a real estate nortgage investnent conduit
("REM C') as defined at 26 U S.C. A 8§860D. The Taxpayer purchases
financing contracts and then sells interests in the pool of
contracts through the sale of certificates. The Taxpayer receives
interest inconme from the financing contracts, which is passed
t hrough pro-rata to the certificate hol ders.

The financing contracts held by the Taxpayer are secured by
nort gages on the manufactured honmes, sonme of which are located in
Al abansa. The Taxpayer otherwi se has no assets, enployees, or
contacts in Al abana.

The Taxpayer voluntarily filed Al abama foreign corporation
income tax returns for the years 1991 and 1992. The Taxpayer
apportioned inconme to Al abanma on those returns using the three
factors of property, payroll, and sales. The payroll and property
factors were zero percent on both returns.

The Departnent reviewed the returns and excluded the zero
payrol|l and property factors, which correspondingly increased the
Taxpayer's Al abama apportionnent factor. The final assessnents in

i ssue are based on the above adjustnents. The Taxpayer tinely
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appeal ed the final assessnents, and al so requested a refund of all
corporate incone tax previously paid to Al abanma.

The Taxpayer's primary argunent is that it does not have
sufficient nexus to be subject to A abanma incone tax. However, the
Taxpayer is not subject to Al abama corporate inconme tax because
there is no evidence that the Taxpayer is a corporation.

Al abama' s corporate incone tax is levied on every foreign
corporation doing business in Al abana. Code of Ala. 1975, §40-18-
31. The Taxpayer in this case is a REMC, not a corporation. A
REMC is a unique entity created by Congress in 1986, see 26
U S C A §860A et seq. Pursuant to §860A(a), a REMC is not
subject to federal inconme tax and shall not be treated as a
corporation, partnership, or trust for purposes of federal incone
tax |aw Rather, the income of a REMC is taxable to the
certificate holders to which the interest incone is passed.

Al abanma has no statutes or regul ati ons governing REM Cs or the
taxation of REM Cs. But wunder Al abama's general incone tax
statutes, the pass-through incone of a REMC would be taxable to
the certificate holders that receive the inconme, the sane generally
as under federal |aw

The above is dispositive of this case. But | also agree that
t he Taxpayer does not have sufficient nexus with Alabama to be
subj ect to Al abama's taxing jurisdiction.

The | eadi ng tax case concerning nexus is Qull Corp. v. North
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Dakota, 112 S. Ct. 1904 (1992). Quill holds that for Due Process
Cl ause purposes, a taxpayer has sufficient nexus wth a taxing
state if the taxpayer purposely directs its activities towards
residents of the state and avails itself of the econom c benefits
of the state. Quill, at pages 1910, 1911. The Quill due process
standard can be net w thout physical presence in the state.

However, Quill reiterated that "substantial nexus" as required
by the Cormerce O ause is established only if the taxpayer has sone
physi cal presence in the taxing state.

The Taxpayer's only "contact” wth Al abama is that sonme of its
financing contracts are secured by nortgages on property in
Al abana. It is questionable whether that indirect "contact"
satisfies even the due process "m ninumcontact” nexus required
under Quill. But clearly, the Taxpayer does not have "substanti al
nexus" with Al abama as required under the Commerce C ause.

The Departnent cites Geoffrey, Inc. v. South Carolina Tax

Comm ssion, 437 S.E. 2d 13 (S.Car. 1993), cert. denied 114 S.C. 550
(1993), in support of its argunment that the Taxpayer has nexus with
Al abama. | disagree.

The South Carolina Supreme Court held in Geoffrey that nexus
was created when Geoffrey, an out-of-state corporation, |icensed
the use of its intangible trademark in South Carolina and derived
incone therefrom This case can be distinguished factually from
Ceoffrey because the Taxpayer is not licensing a trademark in

Al abana. | also question whether the ownership of financing
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contracts that are secured by nortgages on property in Al abama
constitutes the "use" of an intangible in Al abanma.

| also disagree with CGeoffrey that the "use" or "presence" of
intangibles in a state, wthout at |east sone physical presence, is
sufficient to establish nexus for Comrerce Cl ause purposes under

Quill. For a conplete analysis of Geoffrey, see Cerro Copper

Products, Inc. v. State, Adm n. Law Docket F. 94-444, decided

Decenber 11, 1995.
The Taxpayer is not a corporation and does not have nexus wth
Al abama. The final assessnents in issue are accordingly di sm ssed.
The Departnent is also directed to issue all tinely filed refunds
as requested by the Taxpayer.
This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Ent ered Decenber 11, 1995.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



