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The Revenue Departnent assessed franchi se and adm ssion tax
agai nst Dow United  Technol ogi es Conposite  Products, I nc.
(" Taxpayer") for the years 1989 through 1992. The Taxpayer
appealed to the Admnistrative Law Division, and a hearing was
conducted on Septenber 26, 1995. Bruce Ely and M ke Velezis
represented the Taxpayer. Assi stant Counsel Dan Schmaeling
represented the Departnent.

The issues in this case are:

(1) On what date is a newly qualified foreign corporation's
franchise tax liability fixed for the first year that the
corporation begins doing business in Al abang;

(2) Concerning the adm ssion tax, when does the $500.00
maxi mum cap set out in Code of Ala. 1975, §40-14-1 apply.
Specifically, is a corporation entitled to the $500. 00 cap, even if
it fails to file the required resolution of its board of directors
concurrent with the information required to be filed by Code of
Al a. 1975, §40-14-2;

(3) Should the penalties in issue be waived.



The facts are undi sput ed.

The Taxpayer was incorporated in Del aware on Novenber 13,
1989. The Taxpayer is owned equally by Dow Chem cal Conpany and
The United Technol ogi es Corporation. United Technol ogi es was doi ng
busi ness in Al abama in 1989 through Sikorsky Aircraft in Tall assee,
Al abama, and consequently reported and paid 1989 Al abama franchi se
tax of approxi mately $91, 000. 00.

On Novenber 22, 1989, the Taxpayer filed its initial adm ssion
tax and franchise tax return and other related forms wth the
Al abama Secretary of State, as necessary to be qualified to do
busi ness in Al abama. The Secretary of State issued a certificate
of authority to the Taxpayer on Decenber 7, 1989, thus qualifying
it to do business in Al abama on that date. The Taxpayer had
capital stock of $1,000.00, but no other capital on that date.

On Decenber 8, 1989, United Technol ogies contributed the
assets and liabilities of Sikorsky, and Dow Chem cal contri buted
sone cash, to the Taxpayer

The Taxpayer failed to pay its initial franchise tax liability
wth its return because of a case pending in the Al abana Suprene
Court challenging the constitutionality of the Al abama franchise

tax. See, Wite v. Reynolds Metals Co., 558 So.2d 373 (Ala. 1989),

cert. denied, 496 U. S. 912, 110 S. C. 2602 (1990). The Suprene
Court wupheld the franchise tax in Reynolds, and the Departnent

thereafter notified the Taxpayer that its 1989 liability was due.
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The Taxpayer paid the mninum franchi se tax based on its $1, 000. 00
capital on Decenber 7, 1989, plus penalty and interest ($12.50

m nimum tax for one-half year, plus $4.00 penalty and interest).

The Departnent audited the Taxpayer and assessed additi onal
1989 franchi se tax based on the capital acquired from Si korsky on
Decenber 8, 1989. The Taxpayer had also paid its adm ssion tax
based on the $500.00 cap provided at §40-14-1. The Depart nent
disallowed the cap and assessed the Taxpayer for additional
adm ssi on tax because the Taxpayer had failed to tinely file with
the Departnent a resolution of its board of directors as required
by §40-14-1. The Departnent al so assessed |ate paynent and |ate
filing penalties against the Taxpayer.

The Departnent now concedes that the late filing penalty was
incorrectly assessed, and also that the interest assessed is
excessive and should be reduced. On the other hand, the Taxpayer
concedes that except for the late paynent penalties, the
Departnent's adjustnents for 1990 through 1992 are correct. The
only disputed itens are the Taxpayer's franchi se tax and adm ssi on
tax liability for 1989, and the | ate paynent penalty for all years.

Issue I - On what date did the Taxpayer's initial franchise

tax liability for 1989 becone fixed?

The Taxpayer argues that its 1989 liability was fixed on the

date it qualified with the Secretary of State, Decenber 7, 1989,
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citing International Paper Co. v. Curry, 9 So.2d 8 (1942). It is

undi sput ed that the Taxpayer had capital of only $1,000.00 on that
dat e. The Departnent contends that the liability of a newy
qualified corporation can only be fixed on the date the corporation
starts doing business and has capital enployed in Al abam,
regardless of its qualification date. The Departnent thus argues
t hat because the Taxpayer was not doi ng business in Al abama and did
not have substantial capital enployed in Al abama until Decenber 8,
1989, when it acquired the capital of Sikorsky, the Taxpayer's 1989
franchise tax liability should be conputed on its capital enpl oyed
in Al abama on that date.

The Departnent's argunent is not unreasonable. A foreign
corporation is subject to Al abama franchise tax only if it is doing
busi ness in Al abama. Code of Ala. 1975, §40-14-41. Consequently,
if a foreign corporation qualifies to do business in Al abama on one
date, but does not actually begin doing business (or have nexus
with) Alabama until a later date, the corporation would not be
liable for Alabama franchise tax on the qualification date.
Logically, a foreign corporation's franchise tax liability should
not be conputed or based on capital enployed in Al abama on a date
prior to when the corporation actually becane |iable for Al abama
tax. | can find nothing specific in the franchise tax statutes,
Title 40, Chapter 14, or in §232 of the Al abama Constitution

supporting the Taxpayer's position to the contrary.
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However, the Taxpayer's argunent is directly supported by the

Al abama Suprene Court's holding in International Paper. The

Suprene Court expressly held in International Paper that the fixed

date of liability for a newwy qualified corporation is the date of
qualification.

Such capital enployed is that anount enployed at the tine
fixed for liability to accrue; which (a) as to a
previously qualified corporation is January 1st, and (b)
as to a newly qualified corporation is that date of
qualification. GCeneral Acts of Al abama of 1935, § 324,
p. 390, Code 1940, Tit. 51, § 354; State v. National Cash
Credit Association, 224 Ala. 629, 141 So. 541; State v.
Angl o-Chilean Nitrate Corporation, 225 Ala. 141, 142
So. 87.

| nt ernati onal Paper, at page 11

It follows from our authorities that the law date of
liability of the newly qualified corporations is the date
of qualification under the Al abama |laws. The status on
such date determnes the liability of franchise for such
year in which the corporation qualified to do business in
this state.

I nt ernati onal Paper, at page 13.

This provision of the Legislature has definitely required
the collection of a franchise tax, but has provided that
such tax shall be based on the status of the corporation
at the tinme it qualified. If at such tinme it had no
capital enployed in the State, it was due no tax. The
mere fact that in filing its statenent for entrance fee
purposes it showed an intent to enploy capital at a
future date cannot authorize the levy of a tax on any
ot her basis than that fixed by the Constitution, to wt,
capital enployed on the date of qualification.?!

'As illustrated, the Supreme Court flatly states in
I nternational Paper that the date of qualification is "fixed by the
Constitution™ as the Iliability date for a newy qualified
cor poration. But again, | have carefully reviewed §232 of the
Constitution, and the statutes cited in the decision, and | can
find nothing, except the International Paper opinion itself,




By the sane token, the departnent of revenue has no right
to assess franchi se taxes against a foreign corporation
on the theory that at sonme date subsequent to

qualification, such corporation will enploy capital in
the state; nor does the tax departnent have a right to
hold the return until such tinme as the corporation

actually enploys capital and nmakes assessnent for
franchi se tax thereafter.

| nt ernati onal Paper, at page 14.

| nt ernati onal Paper was decided in 1942. However, it has not

been overturned or nodified by the Al abama Suprenme Court, and thus

remai ns good | aw.

stating that the fixed date of Iliability nust be the date of
qualification.
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| do, however, question whether the Suprenme Court even
consi dered the question here, that is - Is the fixed liability date
al ways the date of qualification, even if the corporation is not
doing business in and thus is not liable for Al abama franchi se tax
on that date. Rather, it appears that the Suprene Court presuned,
W t hout question, that if a foreign corporation qualifies to do
business in Alabama, it is also in fact doing business in Al abama
on that date.? But while §40-14-41(a) provides that a corporation
qualified in Alabama is prima facie presuned to be doi ng busi ness

in Al abama, the presunption is rebuttable. State v. City Stores

Co., 171 So.2d 121 (1965). | doubt that the Taxpayer's
representative in this case would concede that if a foreign
corporation with substantial capital qualified in Al abama in one

year, but did not actually begin doing business in or have nexus

*The Taxpayer points out that the Adm nistrative Law Division
has al so accepted the qualification date as the fixed liability
date for a newly qualified corporation, citing State v. Capita
Credit Corp., Admn. Law Docket F. 93-294, decided January 5, 1994.

However, Capital Credit, like International Paper, also did not
involve the issue here, and it was assuned that the taxpayer in
that case was al so doing business in Alabama on its qualification
dat e.
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with Al abama until the next year, it would still be subject to
Al abama franchi se tax on the date of qualification
There is a dispute as to whether the Taxpayer was doing
busi ness in Alabanma on its qualification date, Decenber 7, 1989.
The Taxpayer offered sonme evidence that it was (R 29-33), while
the Departnent argues that the Taxpayer began doi ng busi ness only
when it obtained the assets and capital of Sikorsky on Decenber 8.
However, that question is nobot given the plain |anguage of

| nt ernati onal Paper. Until the Suprenme Court readdresses the

i ssue, International Paper requires that the qualification date

must be recognized as the fixed liability date in all cases,
including this appeal. The Taxpayer's capital enployed in Al abanma
for 1989 franchise tax purposes was its <capital on its
gualification date of Decenber 7, 1989, or $1,000.00. Additional
1989 franchise tax was thus inproperly assessed.

The Taxpayer also argues in the alternative that even if the
Si korsky capital acquired on Decenber 8 is included in its capita
base, a credit should be allowed for the 1989 franchise tax
previously paid by United Technol ogies on that capital. | agree.
A franchise tax should be paid but once on the sane capital

enpl oyed in Al abana. See, International Paper, supra; Showell

Farns, Inc. v. State, Adm n. Law Docket F. 94-387 and F. 94-406

deci ded May 25, 1995. Thus, because United Technol ogi es al ready
paid tax on the Si korsky capital, another tax against the Taxpayer

on the same capital would not be due.
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| ssue Il - The applicability of the $500.00 adm ssion tax cap.

It is undisputed that unlike the franchise tax, a foreign
corporation's admssion tax liability is based on its capital on
the qualification date, and also any additional capital acquired

during the year. International Paper, supra, at page 11

The adm ssion tax is levied at §40-14-1 and i ncludes a $500. 00
cap, as follows:

. provi ded, that the maximum anount of such
gualification fee or adm ssion tax shall not exceed $500
for each foreign corporation which files in the office of
the Departnment of Revenue the instrunent required by
Section 40-14-2, together wth certified copies of
resolutions by its board of directors (1) locating within
this state its principal admnistrative office, its
principal distribution or manufacturing plant, or its
princi pal place of business, and which corporation
thereafter actually | ocates such office, plant or place
of business within this state within one year fromthe
date of such filing, or (2) authorizing it to becone the
successor or assignee of all or a substantial portion of
the taxable property within this state of any foreign or
donestic corporation theretofore qualified or admtted to
engage in or transact business in this state, and which
corporation thereafter actually becones such successor or
assignee within one year fromthe date of such filing.

The Taxpayer filed its initial franchise return in Novenber
1989, and at the sanme tine also filed the instrument specified in
§40- 14- 2. However, the Taxpayer admttedly did not file the
required resolution fromits board of directors authorizing it to
beconme a successor to Sikorsky in Al abama until Septenber 1995.

The Departnent argues that because the resolution was not tinely

filed along wwth the initial return, the Taxpayer failed to conply
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with §40-14-1, and the $500.00 cap does not apply.

The Taxpayer responds that the actual filing of the board
resolution is a mnisterial act only, and should not prevent the
cap fromapplying. The Taxpayer argues that the Departnent was put
on actual notice that the Taxpayer would succeed Sikorsky in
Al abama when it filed its initial tax return

| agree with the Departnent. Readi ng §§40-14-1 and 40-14-2
together, it is clear that the $500.00 cap applies only if the
required board resolution is tinely filed together wth the
instrunent required to be filed under §40-14-2, which is due at the
tinme the adm ssion tax return and paynent are due.

The $500.00 cap applies if the corporation "files in the
office of the Departnent of Revenue the instrunent required by

Section 40-14-2, together with certified copies of resolutions by

its board of directors. . . ." The instrunment specified in §40-14-
2 nmust be filed "at the tinme of paying such tax.
Consequently, the board resolution nust also be filed along with
the instrunent at the tinme of paying the tax.

Section 40-14-1 also requires that the foreign corporation
must "thereafter"” actually locate in the State, or "thereafter”
becone a successor "within one year fromthe date of such filing."

That | anguage further indicates that the resolution nust be filed
when the adm ssion tax return is filed and the tax paid. The

Taxpayer failed to do so in this case. Consequently, the $500. 00
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cap does not apply, and additional adm ssion tax was properly
assessed based on the after-acquired capital of Sikorsky.

The Taxpayer argues in the alternative that if the cap does
not apply, it should be allowed a credit against its adm ssion tax
for the 1989 franchise tax paid by United Technol ogies on the
Si korsky capital. | disagree.

The adm ssion tax is a privilege tax paid for the privilege of
doi ng business in Alabanma. The tax is neasured by capital enployed
in Alabama during a corporation's initial year of operation in
Al abama. The admi ssion and franchi se taxes are separate taxes.
Both are due, without credit, fromevery newWy qualified foreign
corporation doing business in Al abanma.

Uni ted Technol ogi es properly paid 1989 franchise tax on the
Si korsky capital on its liability date, January 1, 1989. The
Taxpayer likewise is |iable for adm ssion tax based on its capital
on Decenber 7, 1989, plus all after-acquired capital during the
year, including the Sikorsky capital acquired on Decenber 8, 1989.

A credit against the adm ssion tax cannot be allowed for franchise
tax al so paid on the subject capital.

|ssue Il - Should the penalties be waived?

The Departnent also assessed late filing and |ate paynent
penalties relating to both the adm ssion tax and the franchise tax.
The Departnment concedes that the late filing penalty was
incorrectly assessed. The late paynent penalty relating to

franchise tax is nobot because, as di scussed above, no additi onal
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1989 franchise tax is due. The only penalty remaining in issue is
the | ate paynent penalty concerning the adm ssion tax.

Code of Ala. 1975, §40-2A-11(h), as anended by Act 95-607
aut hori zes the Departnent, the Admnistrative Law D vision, and the
circuit and appellate courts to waive a penalty for reasonable
cause. Reasonabl e cause is defined to include those instances
where the taxpayer has acted in good faith. See generally, Conpaq

Conmputer Corp. v. State, Admn. Law Docket F. 95-435, decided

February 12, 1996.

The Taxpayer tinely filed its adm ssion tax return and paid
the tax in accordance with the $500.00 cap provided at §40-14-1.
Al t hough the cap does not apply for the reasons stated above, the
Taxpayer in good faith believed the cap applied because it intended
to and did becone successor to the Sikorsky Division of United
Technol ogi es in Al abama within one year. Consequently, because the
Taxpayer acted in good faith, the 10% | ate paynent adm ssion tax

penal ty shoul d be wai ved.?

*The Franchi se Tax Division had previously agreed to waive all
penalties in a letter to the Taxpayer dated August 3, 1994.
However, the penalties were included in the final assessnent
because the assessnent officer's instructions at the tinme were to
add all penalties to a final assessnent, regardl ess of reasonable
cause.

The failure to tinely pay penalty also would not have been
appl i cabl e under §40-2A-11(b), as anended by Act 95-607, effective
July 31, 1995. Under subparagraph (b), as anended, the failure to
pay penalty is applicable only if a taxpayer fails to pay the
anount due as reported on a return. That is, after July 31, 1995
the failure to pay penalty is not applicable to additional tax
assessed pursuant to an audit, as was the tax in issue. However,
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However, the 5% negligence penalty levied at §40-2A-11(c)
should be applied. The negligence penalty applies if any
under paynent is caused by negligence or any carel ess disregard for
t he rul es.

Section 40-14-41 clearly specifies that the $500.00 cap can be
allowed only if the board resolution is tinely filed along with the
adm ssion tax return and the docunents required under §40-14-2.
The Taxpayer reasonably shoul d have known that the required board
resolution nust be filed along wth the initial return. The
Taxpayer's failure to do so, although in good faith, constitutes
negligence or a careless disregard for the plain requirenments of
the statute. The 5% negligence penalty is thus applicable
concerning the adm ssion tax liability.

The Departnent is directed to reconpute the Taxpayer's
liability in accordance with this Qpinion and Prelimnary Order.

A Final Oder will then be entered. This Opinion and Prelimnary
Order is not an appeal able Order. The Final Order, when entered,
may be appealed by either party to circuit court within 30 days

pursuant to Code of Ala. 1975, §40-2A-9(Q).

Act 95-607 does not apply in this case because the tax and
penal ties were assessed prior to the effective date of Act 95-607.
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Entered March 12, 1996.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



