HORACE C. & MARTHA BROMWN § STATE OF ALABANA

590 County Road 1261 DEPARTMENT OF REVENUE
Fal kville, Al abama 35622-3231, ADM NI STRATI VE LAW DI VI SI ON
Taxpayers, § DOCKET NO. | NC. 95-216
V. §
STATE OF ALABANA §

DEPARTMENT OF REVENUE.

FI NAL ORDER

The Revenue Departnent assessed incone tax agai nst Horace C.
and Martha Brown (jointly "Taxpayers") for the year 1992. The
Taxpayers appealed to the Admnistrative Law Division, and a
hearing was conducted on July 10, 1995. Horace C. Brown
(i ndividually "Taxpayer") appeared at the hearing. Assi st ant
Counsel Cl aude Patton represented the Departnent.

This is a domcile case. The issue in dispute is whether the
Taxpayer was domciled in A abama during 1992, and thus liable for
Al abama incone tax on inconme earned outside of Al abama in that
year.

The Taxpayer was born in Al abama and entered the mlitary
service in 1961. The Taxpayer left the mlitary and noved back to
Al abama in 1966, but then re-entered the service in 1973 and noved
to North Carolina at that tine.

The Taxpayer's father-in-law died in Al abanma in 1981. The
Taxpayer and his fam |y noved back to Al abama in 1982 because his
wife wanted to be closer to her nother. The Taxpayer lived in
Al abama and wor ked at various jobs from 1982 until 1989.

The Taxpayers were having marital problens in 1989. The
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Taxpayer subsequently noved to Washington, D.C. in that year and
took a job with the United States Governnent. The job required the
Taxpayer to nove to Chile in August 1990. The Taxpayer's w fe and
famly remained in Al abana. The Taxpayer continued to send support
nmoney to his famly while he worked in Chile.

The Taxpayer clains that he never intended to return to |ive
in A abama, but rather intended to work for the United States
Governnent outside of the United States indefinitely. He expected
to stay in Chile for at least three years, after which tinme he
expected to nove to another foreign post.

The Taxpayer got sick in md-1992 and returned to Al abama for
di agnosis and treatnment of cancer. Because he needed conti nuing
cancer treatnent, the Taxpayer was unable to return to his job in
Chile. Consequently, he noved back to Al abama in Cctober 1992 and
is presently living in the State.

Code of Ala. 1975, §40-18-2(7) levies an inconme tax on "every
natural person domciled in the State . . . ". A person's domcile
is his true, fixed home to which he intends to return when absent.

To change domciles, there nust be both an abandonnent of the old
domcile with no present intention of returning, and the
establishment of a new domcile with the intent to remain

permanently, or at least for an indefinite period. State ex rel.

Rabren v. Baxter, 229 So.2d 206 (1970); Wetstone v. State, 434

So. 2d 796 (1983).
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In this case, the Taxpayer clearly abandoned Al abana when he
left in 1989 with the intention never to return. The fact that his
estranged wife continued to live in Al abama does not establish his
intent to return to the State at sonme point in the future.

However, the Taxpayer nevertheless failed to change domciles
from Al abama because he failed to establish a permanent domcile
el sewher e.

Under Al abama law, a person initially domciled in Al abama
remains domciled in Al abama until a new permanent domcile is
est abl i shed el sewhere. In Whetstone, supra, the taxpayers had
noved to Nigeria where they intended to live until the husband
retired. They intended to return to the United States at that
tinme. The Court of G vil Appeals held that the taxpayers had
failed to change domcile from Al abama because they had not
establi shed a permanent domcile el sewhere, as foll ows:

"The taxpayers have failed to neet their burden in

establishing N geria as their domcile in another

critical way; that is, they have not shown an intent to
remain in Nigeria. In order to establish N geria as
their domcile, they need to showtheir intent to remain
permanently, or at least for an unlimted time from which

the intent to remain may be inferred. State ex rel.

Rabren v. Baxter, supra; Holnes v. Holnmes, 212 Ala. 597,

103 So. 884 (1925). By their actions, the taxpayers have

indicated an intent to remain at the nost only until the

husband retires. Al though no specific date is involved,
a specific event - retirement - will cause the taxpayers

to |leave Nigeria. Put another way, they will not be
there for an "unlimted tinme," because they will |eave
upon the husband's retirenent. The fact that the

t axpayers have established a hone in Florida further
supports the trial court's finding that the taxpayers are
not domciled in N geria because they have no intent to



remain."

The Taxpayer in this case intended to remain in Chile for only
approximately three years, after which he intended to nobve to
anot her "tenporary" job assignnent. Consequent |y, although the
Taxpayer abandoned Alabanma in 1989, he nonetheless renained
domciled in A abama because he failed to establish a permanent
resi dence outside of Al abama.

As in this case, individuals on occasion wi |l abandon Al abama
as their domcile, but instead of settling in a new hone
permanently, will travel fromplace to place as required by a job
or for sonme other reason. A reasonable case could be nade that the
i ndi vi dual has abandoned Al abama as a domcile and thus shoul d not
be liable for Al abama incone tax on incone subsequently earned
out si de of Al abana. However, as indicated in Wetstone and the
cases cited therein, if a person once domciled in A abama does not
subsequently establish a permanent domcile el sewhere, Al abama
remai ns that person's domcile for incone tax purposes.

The above considered, the final assessnent in issue nust be
affirmed. Judgnent is entered agai nst the Taxpayer in the anount
of $3,094.49, plus applicable interest.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered July 25, 1995.
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Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



