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The Revenue Departnent assessed State and City of Selnma sales
tax against Selma Animal Hospital, a partnership conposed of Ceorge
Wod, Jr., Donald Buster, and Mark Lawence (jointly "Taxpayers")
for the years 1991 and 1992. The Taxpayers appealed to the
Adm ni strative Law Division, and a hearing was conducted on August
28, 1995. John Calane represented the Taxpayers. Assi st ant
Counsel WAde Hope represented the Departnent.

The Taxpayers are licensed veterinarians that operate a
veterinary clinic in Selma, Al abama. The Taxpayers sell dog food,
flea collars, and other itens at retail at the clinic. They also
use drugs in treating aninmals at their clinic. The sanme drugs are
al so prescribed and di spensed by the Taxpayers for home use by pet
owners. The Taxpayers charge their custoners the sane price (100
percent mark-up) for the drugs in both cases. The Depart nent
concedes that those drugs admnistered at the clinic are being used
or consuned by the Taxpayers, and thus are not subject to sales
t ax. The primary issue in dispute is whether those drugs
prescribed and dispensed by the Taxpayers that are subsequently
adm ni stered by the pet owner at hone are subject to tax. |If sales

tax is due on those "take-honme" drugs, a second issue is whether



the tax should be assessed prospectively only.

The Taxpayers did not have a sales tax license, and thus did
not file sales tax returns or pay sales tax during the audit
period. Rather, they paid sales tax on their cost at the point of
purchase when they purchased the drugs and other itens fromtheir
suppliers.

The Departnent audited the Taxpayers and assessed tax on the
retail sales price of the dog food, flea collars, and all other
non-prescription itens sold over-the-counter on which the Taxpayers
had failed to pay sales tax. A credit was allowed for the tax
previously paid to the suppliers. The Taxpayers concede that
additional sales tax is due on those itens.

The Departnent al so taxed those "ethical" drugs prescribed and
di spensed by the Taxpayers that were adm nistered at honme by the
owner. "Ethical" drugs are those nedicines which by federal |aw
can only be dispensed by a licensed veterinarian after a physi cal
i nspection of the aninmal. As previously stated, the Departnent
concedes that those drugs used or consunmed by the Taxpayers in
treating animals at the clinic were not sold at retail, and thus
are not subject to additional sales tax.

The Taxpayers argue that the “ethical” drugs di spensed to pet
owners were not being sold at retail, but rather were provided to
the pet owners incidental to a professional service, and thus were
not subject to sales tax.

This case turns on whether the "ethical" or prescription drugs

in issue are being sold at retail by the Taxpayers, in which case
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additional sales tax is due, or whether the drugs are provided
incidental to the providing of a professional service, in which
case no tax is due.

Al abama' s appellate courts have recognized that certain
individuals, i.e. lawers, sone doctors, and others, are engaged in
a “learned profession”. In that case, any tangible personal
property transferred or delivered by the professional to a client
or patient is only incidental to the professional service provided,
and thus is not subject to sales tax. 1In other words, the property
is not being sold at retail so as to be subject to sales tax. See

generally, Haden v. MCarty, 152 So.2d 141 (1963), in which

dentistry was held to be a "l earned profession”, and thus dentures,
etc. provided by a dentist to his patients were held to be non-

taxable. See also, State v. Harrison, 386 So.2d 461 (1980), in

whi ch the Al abama Suprene Court, although not using the term in
effect treated an advertising agency as a "l earned profession".
The Court held that catalogs and brochures provided by the
advertising agency to custoners were being provided incidental to
t he agency's professional services, and thus not subject to tax.
The "ethical™ drugs in issue can only be prescribed and
di spensed by a licensed veterinarian. The drugs are provided
incidental to and in furtherance of the professional services
provided by the Taxpayers in treating the aninmals. Under the
"l earned profession"” line of cases, those drugs are being provided
incidental to a professional service, and thus are not being sold

at retail so as to be subject to sales tax.
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The above holding is supported by Code of Ala. 1975, §34-29-
61(14)(a), which defines "practice of veterinary nedicine" to
include "to diagnosis, treat, correct, change, relieve, or prevent
ani mal di sease, deformty, (etc.) . . . including the prescription
or admnistration of any drug, nedicine, (etc.) . . . ". The
practice of veterinary nedicine thus includes the "prescription or
adm ni stration" of any nedicine. The fact that the nedicine may
| ater be adm nistered by the pet owner at hone is not relevant. It
was still prescribed and dispensed incidental to and as a part of
the veterinarian's professional services.

At the admnistrative hearing, the Department auditor was
asked the foll ow ng hypothetical (R 100, 101):

Assune that a veterinarian prescribes five pills for an
animal. The veterinarian then admnisters two of the pills to the
animal at the clinic. The remaining three pills are given to the
pet owner for hone use. How should sales tax be charged on the
| ump- sum charge by the veterinarian?

The Departnent auditor gave the foll ow ng answer:

Vll, in ny personal opinion, if the prescription -

- those two pills that he initially gave to the pet could

be done by the pet owner rather than the doctor, it ought

to be a retail sale.

However, alnost any drug prescribed and administered by a
veterinarian at a clinic could also be adm nistered at hone by a
pet owner, including injections. The Departnment examner did a
good job with the audit and gave the best answer possible. But the

answer is inconsistent with the Departnent's stated position that
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drugs actually admnistered by a veterinarian are not taxable.
Because of a veterinarian’s “ earned profession” status, al
prescription drugs that can only be prescribed by a veterinarian in
treating an animal should be taxed the same, whether they are
personal |y adm ni stered by the veterinarian or dispensed for hone
use by the pet owner. The Taxpayers charge the sane price in both
cases, and should pay sales tax on their cost in both cases.

In summary, any prescription drug that can only be prescri bed
and dispensed by a licensed veterinarian is not being sold at
retail, but rather is being provided incidental to a professional
service. Theoretically, tax should be paid when those drugs are
purchased. However, if the veterinarian has a sales tax |icense
and is also selling itens over-the-counter at retail, as in this
case, everything can be purchased tax-free and then tax paid on the
whol esal e cost of the prescription drugs when used or dispensed,
and on the retail sales price of all other property when sold at
retail. Non- prescription drugs dispensed by the Taxpayers that
could al so be purchased by a custoner over-the-counter should be
taxed at the full retail sales price.

In light of the above, the second issue concerni ng whether the
tax shoul d be assessed prospectively only is noot.

The Departnent is directed to reconpute the Taxpayer's
liability as set out herein. A Final Oder will then be entered.
This Opinion and Prelimnary Order is not an appeal abl e order.
The Final Order, when entered, may be appeal ed by either party to

circuit court within 30 days pursuant to Code of Ala. 1975, §40-2A-



9(9).
Ent ered Novenber 2, 1995.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



