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To the average retail customer, the sales tax is the easiest
of all taxes to understand. This case proves otherw se.

The Opinion and Prelimnary Order entered on Novenber 2,
1995 held that those prescription drugs in issue that were
di spensed by a veterinarian to an animal owner for take hone use
were not being sold at retail so as to be subject to sal es tax,
but rather were being provided incidental to the veterinarian's
prof essi onal services. The Departnent applied for a rehearing,
and strenuously argues that the drugs dispensed to the owners are
being sold at retail.' The Departnent's application for

rehearing is denied for the reasons expl ai ned bel ow.

'"The Department concedes that the same prescription drugs
adm ni stered by the veterinarians in the clinic were not being sold

at retail. The Departnent apparently had never attenpted to tax
any of the drugs until veterinarians also started selling flea
collars, supplies, etc. over-the-counter at retail in the md to

| ate 1980s.



The Departnent first argues that the Adm nistrative Law
Di vi sion has usurped the authority of the Legislature by
exenpting the prescription drugs fromsales tax. However, the
drugs are not being exenpted fromtax. Rather, sales tax is due
when the drugs are purchased by the veterinarian fromthe
supplier.? That is the taxable retail sale. The drugs are then
prescribed and di spensed to the ani mal owner incidental to, and
as a part of, the diagnosis and treatnent of the aninmal by the
veterinarian. |In accordance with the cases discussed bel ow, that
transfer by the veterinarian is not a retail sale subject to
sal es tax.

The Al abama Suprene Court addressed the issue of whether
tangi bl e property is being sold at retail or provided tax-free

incidental to a service as early as 1937 in Doby v. State Tax

Commi ssion, 174 So. 233 (1937). The issue in Doby was whet her
materials, parts, supplies, etc. used by a garage in repairing
aut onobi |l es was subject to sales tax. The Court held that the
repair parts, accessories, etc. that becane a part of the

aut onobi |l e were taxabl e, whereas paints, lubricants, etc.
consuned by the garage in repairing the vehicles were furnished
incidental to the repair service and were not taxable.

In dealing with a business, |ike that here invol ved,
operating an autonobile repair shop, in which tangible

The drugs in issue can thus be distinguished from drugs
prescri bed and di spensed for human consunpti on because those drugs
are specifically exenpted fromsales tax by Code of A a. 1975, §&40-
23-4.1. Sales tax is never paid on those drugs.



articles of personal property are disposed of in
connection with services rendered, the act should be so
construed that such portion of the business as
reasonably represents sales of tangible articles to the
custoner be subject to the tax . :

* * *

Under the agreed facts, autonobile repair shops are
liable for the tax upon the proceeds of sal es of

aut onobi l e parts, accessories, tires, batteries, used
by themin repairing and refitting autonotive vehicles
for their custoners.

* * *

On the other hand, the proprietor, the autonobile
repair shop, is not liable for this tax upon the price
or value of material and supplies, such as paints,

| ubricants, or mnor supplies consunmed in the rendition
of service to the custoner.

Doby, supra, at page 236
The i ssue was next addressed in the conpanion cases of State

v. Hopkins, 176 So. 210 (1937), and Long v. Roberts and Son, 176

So. 213 (1937). In Hopkins, the Court held that the manufacture
and sal e of eyegl asses by optonetrists constituted a taxable
retail sale of tangible property. 1In Long, the Court relied on
its rationale in Hopkins in holding that sales tax was owed on
tangi bl e property prepared and sold by a commercial printer.
Justice Bouldin, in a concurring opinion, nmade the foll ow ng

st at enent :

: if the transaction is essentially one for

service, the fact that sone materials are used as an

i ncident to such service, and consuned in the using,
does not render it a sale of tangible property within
the act. But, where the aimand end of the transaction
is the passing of a tangible article fromone to the
other for the latter's use or consunption, the fact
that service or materials, or both, have been put into
the article, or that it is useful only to the party who



received it, does not renpve such business fromthe
scope of the act.

Long, supra, at page 219.
In Haden v. MCarty, 152 So.2d 141 (1963), the Suprene Court

hel d that dentistry was a "l earned profession", and consequently
that the transfer of dentures was only incidental to the

pr of essi onal service provided by the dentist, and thus not
subject to sales tax.® Haden was the first case in which the
Suprene Court held that the transfer of the end product, the
dentures, to the consunmer was not a taxable transaction. The
Court al so distinguished between dentists and optonetrists by
hol ding that optonetry was not a "l earned profession”, thus
reaffirming its holding in Hopkins that optonmetrists were nmaking
taxable retail sales. The Suprene Court again reaffirmed that

optonetry was not a "learned profession” in Lee Optical Conpany

of Alabama v. State Board of Optonetrists, 261 So.2d 17 (1972).

In State v. Harrison, 386 So.2d 460 (1980), the Court of

Cvil Appeals, relying on Haden, ruled that catal ogs and

brochures provided by an advertising agency to its custonmers were
only incidental to the professional services provided by the
agency, and thus were not being sold at retail. By its ruling in
Harrison, the Court thus expanded the "Il earned profession”

rational e of Haden to also apply to an activity other than one of

*Hanm v. Proctor, 198 So.2d 782 (1967), and Crutcher Dent al
Supply v. Rabren, 246 So.2d 415 (1971), were subsequently deci ded
concerning the sales tax liability of the dental supply house or
| aboratory that supplies the dental nmaterials to the dentist.




the traditional "learned professions”. The Court conpared the
activities of the advertising agency to those of a | awer, as
fol | ows:

Just as a |l awer depends upon his | egal expertise in
preparing a deed or will, the appellee (advertising
agency) nust rely upon his creativity in producing a
cat al ogue or brochure suitable for his individual
client. W think the creation of a catal ogue or
brochure by the appell ee and the subsequent transfer of
these materials to a client after being printed is
incidental to the professional service being rendered.

Harrison, supra, at page 461.
In 1981, the Suprene Court again reaffirmed that optonetry

was not a "learned profession” in A abama Board of Optonetry v.

Eagerton, 393 So.2d 1373 (1981). Chi ef Justice Torbert

di ssented, arguing that if the "learned profession” rationale is
to be followed, then optonetrists should also be entitled to that
honor. Justice Jones filed a one paragraph concurring opinion as

foll ows:

| concur in the result. | would overrule Haden v. MCarty,
275 Ala. 76, 152 So.2d 141 (1963). After careful study of the
i ssue here presented, | amof the opinion that the "practice of a
| earned profession” dichotony is wholly irrelevant to an
appropriate interpretation and application of the taxing statute

in question. Al abama Board of Optonetry, supra, at page 1378.

Finally, in State, Departnment of Revenue v. Kennington, No.

2940736 (Al a. Cv. App., Novenber 3, 1995), the Court of Cvil

Appeal s, citing Harrison and Haden, held that conm ssioned




portraits sold by the artist that painted the portraits were not
being sold at retail. Rather, the Court held that "the transfer

of the canvas is a nere incident to the professional service

rendered by the taxpayer." Kennington, supra, at page 7 of slip
opi ni on. *

‘I respectfully disagree with Kennington. The artist in
Kenni ngton certainly uses her professional skill and creativity in
painting a portrait. However, the finished portrait is not

incidental to the artist's skills. Rather, the portrait itself is
the end product and the artist sinply supplies the | abor necessary
to make the portrait. The artist's labor is skilled, but it is
| abor nonet hel ess. | agree with Justice Bouldin's concurring
opinion in Long, quoted infra, at page 3, in which he states that
"where the aim and end of the transaction is the passing of a
tangible article from one to the other for the latter's use or
consunption, the fact that service or materials, or both, have been
put into the article, or that it is useful only to the party who
received it, does not renove such business fromthe scope of the
act." The "aimand end of the transaction” in Kennington was the
transfer or sale of the portrait to the custoner. That transaction
is clearly a taxable retail sale.

The artist in Kennington al so paints | andscapes and concedes
that sales tax is due when she sells a |andscape. | see no
distinction between a |andscape and a portrait for taxation
pur poses. The sane "professional service" is rendered in both
cases. Just as the artist may visit and "get to know' her
i ndi vidual subjects, she may also visit and "get to know' a
particul ar | andscape. The fact that the artist contends that her
portraits may have "no val ue except to those for whomthe portrait
is painted', Kennington, at page 2 of slip opinion, is
argunent ative, subjective, and should not be relevant in
determning if a retail sale has occurred. The sane may al so apply
to a | andscape painted by the artist. The fact that a painting, or
any item may have nore or less sentinmental value or use to one
person than another is irrelevant for tax purposes.

If the rationale of Kennington is logically extended, then any
taxpayer that wuses skill or special Ilabor in creating or
manuf acturi ng special ordered itens could argue that sales tax is
not due on the subsequent sale of the item For exanple, the
pr of essi onal phot ographer in Thi gpen Photography v. State, Adm n.
Law Docket S. 95-127, decided March 22, 1996, and the skilled hand-
engraver in State v. Mary Montgonery, Adm n. Law Docket S. 94-132,
deci ded Decenber 29, 1994, could argue that the photographs and
engraved plaques, trophies, etc. that they sell are only incidental




Veterinarians, as highly skilled nenbers of the nedi cal
prof ession, are nenbers of a "learned profession”. Follow ng the
rule of |aw established in Haden and subsequent cases, when a
i censed veterinarian exam nes an animal and then prescribes and
di spenses drugs in treating the animl, those drugs are being
provided incidental to the veterinarian's diagnosis and treatnent
of the animal, and are not being sold at retail.

The Departnent points out that if veterinarians are not
liable for tax on the prescription drugs in issue, then logically
non-prescription drugs prescribed and di spensed by a veterinarian
in treating an animal al so should not be taxed. Theoretically,
the Departnent is correct, but as a practical matter, the rule
shoul d apply only to those reqgul ated prescription drugs that can
only be prescribed and di spensed incidental to a physical
exam nation of the animal. Any unregulated drugs or other itens
that can be sold over-the-counter by anyone are taxable.

The fact that the veterinarians in this case made a separate
charge for the prescription drugs on the custoner's item zed bil
al so does not convert the transaction into a taxable retail sale.

The veterinarians charged the sane item zed anmount when the
drugs were admnistered by a veterinarian in the clinic.

Apparently, the dentures at issue in Haden were al so separately

to their professional skill in producing or preparing the product
for sale. Photographs and engraved pl aques, trophies, etc. have
al ways been taxed. But | can find no substantive difference for
taxation purposes between those itenms and the portraits in
Kenni ngt on.



charged for by the dentist - "The denture itself could not be
separated fromthe treatnent, exam nation, and other things

leading up to fitting it in one's nmouth, and separately charged

for." (enphasis added). Haden, supra, at page 143.
| agree with Justice Jones' concurring opinion in Al abama

Board of Optonetry, quoted infra, at page 4, that perhaps the

"practice of a |l earned profession” dichotony should not be
applied at all concerning sales tax. That is, any transfer of
t angi bl e personal property for a price, unless specifically
exenpted or at whol esale, should be treated as a taxable retai
sale. (See, Code of Ala. 1975, §40-23-1(a)(5), and Code of Al a.
1975, §7-2-106(1) - "Sale" defined as "passing of title fromthe
seller to the buyer for a price.")

Certainly if a doctor uses stitches and bandages when
operating on a patient, the tangible thread and bandages are
i nconsequential to and consuned in the treatnent, and are not
being sold at retail. But if the tangible property is itself the
end product, then it is being sold at retail, and sales tax is
due. See Justice Bouldin's concurring opinion in Long, supra,
quoted infra, at page 3. |If the taxpayer al so perforns services
separate and apart fromthe sale, those separately charged for
services woul d not be taxable. But the sale of the end product
itself, even if it constitutes only a relatively small portion of
the total cost, is still taxable, including all |abor and

services necessary in preparing the product for sale. The



t axpayer should item ze and keep adequate records verifying the
t axabl e and non-taxabl e charges.

But for Haden and subsequent cases, | would hold that the
prescription drugs in issue are being sold by the veterinarians
at retail.> However, the rule of law established in those cases
applies in this case and nust be followed. The veterinarians in
i ssue are nenbers of a "learned profession”, and are providing
the prescription drugs incidental to their exam nation,

di agnosi s, and treatnment of the aninmals. Consequently, they are
not selling the drugs at retail, and should instead pay sal es tax
when they purchase the drugs fromtheir supplier.

The Opinion and Prelimnary Order previously entered in this
case is affirnmed. The Departnent should recal cul ate the
Taxpayer's liability as set out therein. A Final Oder will then
be entered. This Prelimnary Order Denying Application For

Rehearing is not an appeal able order. The Final Oder, when

*The facts in Haden, Harrison and this case are simlar in
that the taxpayers did not actually nake the final product.
Rat her, they only used their professional know edge in designing
the brochures or selecting which denture or drug to provide. The
actual end product was then ordered or purchased from a third
party. Kenni ngton can thus be distinguished because the arti st
hersel f supplied the | abor and actually nade or produced the final
pr oduct .

If the "l earned profession” rationale nust be followed at all,
it should be strictly construed to apply only where the intangible
service is itself the end product. Healing a patient or providing
| egal services fits that criteria. But if the tangible property is
itself the end product, as in Kennington, then it should be taxed,
notw t hstanding the high degree of skilled |abor or creativity
necessary to make the product. That sanme |ogic would al so apply,
in nmy opinion, to the catal ogs and brochures in issue in Harrison

Those itens were the end product sought by the custoner.




entered, may be appeal ed by either party to circuit court within
30 days pursuant to Code of Ala. 1975, §40-2A-9(09).

Entered March 26, 1996.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



