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The Revenue Departnment entered final assessnents of val ue of
utility property against LDDS Conmunications, Inc. ("LDDS") and
WIllians Tel ecommunications Goup ("WITel") for 1995. WITel is
a whol |l y-owned subsi diary of LDDS.

WITel and LDDS (together "Taxpayers") appealed to the
Adm ni strative Law Division pursuant to Code of Ala. 1975, §40-2A-
7(b) (5) a. The appeals were consolidated, and a hearing was
conducted on April 18, 1996. Martin Charlton, Robert Walthall, and
Joe DiBenedetto represented the Taxpayers. Assi stant Counsel
Cl aude Patton represented the Departnent.

The Revenue Departnent is required to assess the value of
utility property in Al abama pursuant to Code of A a. 1975, §40-21-1
et seq. The Departnment notifies the counties of a utility's
assessed value, and the counties assess and col |l ect the appropriate
t ax due.

The issue in this case is whether the Departnent fairly
assesses the intangible property of all wutilities in Al abanma.

I nt angi bl es include a conpany's goodwi ||, patents and tradenarks,



a trai ned workforce, etc.

The Taxpayers concede that the Departnent accurately assessed
their tangible and intangi ble property for the year in issue. They
argue, however, that under the cost nethod of appraisal used by the
Departnent, a utility that has grown through acquisition, such as
LDDS, is assessed a greater intangible value than a conpany with
t he same intangi ble value that has grown internally. According to
t he Taxpayers, the unequal treatnent occurs because intangibles
acquired through acquisition are required to be listed on a
conpany's financial statenents, and thus are assessed under the
cost nethod, while intangibles resulting frominternal growh are
not .

LDDS is the fourth largest |ong distance tel econmunications
conmpany in the United States. LDDS grew rapidly from 1991 to 1995
by acquiring other |ong distance conpanies. LDDS s revenue grew
from approximately $948 nmillion in 1992 to approximtely $2.2
billion in 1995, nmainly through acquisitions.

For accounting purposes, LDDS booked the tangible assets of
the acquired conpanies on its balance sheet. The difference

bet ween the value of the tangi ble assets and the acquisition price

was booked as an intangible - "excess of cost over net tangible
assets acquired.” For exanple, LDDS acquired WITel for
approximately $2.5 billion. Seven hundred mllion dollars was
booked as physical assets, while the balance of $1.8 billion was

booked as an i ntangi bl e.

The Taxpayers filed the required wutility property tax



3

information (financial statenents, FCC filings, etc.) with the
Department for the 1995 tax year. Based on that information, the
Department used the cost nmethod to value LDDS s tangible and
i ntangi bl e property. The cost nmethod relies on a conpany's
financial statenents to determ ne value. Consequently, the
Department included the intangibles booked on LDDS s financial
statenents in its assessed val ue. The Departnment used the cost
met hod because LDDS had grown rapidly in recent years, and thus did
not have a sufficiently stable earnings history for use of the
i nconme or any other accepted appraisal nethod. (R 22, 43).

Concerning WI Tel, the Departnent used a conbination of
val uation nethods, including both the cost and incone nethod,
because WI Tel had a nore stable earnings history than LDDS. (R
38) .

The Al abama Constitution, at §§211 and 217, and the Equal
Protection O ause of the Fourteenth Amendnent to the United States
Constitution both require that all property in Al abama nust be

taxed equally. See generally, Hamlton v. Adkins, 35 So.2d 183

(1948); State v. Miurphy, 235 So.2d 888 (1970); Wi ssinger V.

Boswel I, 330 F.Supp. 615 (MD. Ala. 1971); and Howel|l v. Mal one,

388 So.2d 908 (1980).
However, property appraisal 1is an inexact science, and
occasional errors in judgnment wll occur. Consequently, the

Departnent's apprai sal procedures will not be rejected unless it is
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established that the Departnent systematically and intentionally

di scrim nates against certain utilities.

It seens clear that the constitutional principle of
uniformty of taxation may be infringed by the nethod of
admnistration of a property tax statute, even though the
statute is fair on its face. Discrimnation in the
assessnment or valuation by admnistrative officers may
result in violation of the equality clause of the
Fourteenth Anmendnent to the Federal Constitution.
Cunberl and Coal Co. v. Board of Revision, 284 U S 23, 52
S.C. 48, 76 L.Ed. 146; Southern R Co. v. Watts, 260
US 519, 43 S O. 192, 67 L.Ed. 375. Before this result
can be reached, however, it is necessary that the action
of the adm nistrative officials be nore than nere error
in judgnment or result in nore than inequality in
val uati on. It nust be shown that the officials are
chargeable wth a purpose or design to discrimnate by a
systematic nethod. (Cites omtted).

Ham | ton v. Adkins, supra, at page 184.

The Suprenme Court pointed out that nmere inequality in
val uati on does not contravene constitutional provisions,
to-wit, Sections 217 and 211 of the Constitution of
Al abama, nor the Equality Cause of the Fourteenth
Amendnent of the Federal Constitution. It is only when
there is a plan or intent to systematically or
intentionally discrimnate against an area, or class of
t axpayers or class of property within a taxing area, and
such plan smacks of fraud, bad faith, or evil design on
the part of the taxing authority, that constitutiona
privileges are infringed.

Exact equality of assessnent is not expected nor
required, for from a practical and comobn sense
consideration, equality of taxation is inpossible to
achi eve. However, reasonable effort and diligence, using
the best information and procedure available, nust be
made with as little human error invol ved as possible.

State v. Miurphy, supra, at pages 894 - 895.

The Taxpayers are correct that if the Departnment used only the
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cost nmethod, a utility that has grown through acquisition, such as
LDDS, will be assessed a higher intangible value than a simlar
utility that has grown internally. But the Taxpayers' argunent
fails because the Departnent uses a variety of different appraisa
met hods to assess value, not just the cost nethod. A utility's
i ntangi ble value nmay be assessed using those other appraisal
met hods, even if the intangible is not recorded on the utility's
books.

James Moores has appraised utility property for the Departnent
since 1978. Moores testified that the Departnment uses various
apprai sal nethods, depending on the quality and quantity of the
information provided by the utility. Code of Ala. 1975, §40-21-6
aut hori zes the Departnent to use "as a factor,” (1) the incone
approach, (2) the stock and debt or nmarket approach, or (3) the
cost approach. Oher guidelines are also set out at Code of Al a.
1975, §40-21-20. The nethod nost used, if the utility has an
earnings history, is an incone approach tenpered with the cost
appr oach. A limted market approach may also be used. The
Departnent wei ghs the val ues indicated by the above nethods, and an
estimated value is determned based on the judgnent of the
appraiser. (R 70 - 71).

The Department used a conbination of the above nethods to
val ue Wl Tel, but used a pure cost approach with LDDS because LDDS

did not have a sufficient earnings history to use an incone



appr oach.
Concerni ng intangibles, Mores testified that a variety of

apprai sal nethods are used:

Q Under the Departnent's rules, how do you val ue an

i nt angi bl e?

A How do | value an intangi ble property?

Q Yes.

A Its cost; if it's been in existence for a
period of time, its earnings; the present
worth of all its future benefits or, you know,
any incone if that evidence is available. |If

simlar intangibles are being sold on the
mar ket and have established a market price, we
woul d use those and do a market study and
devel op a market price. If the stock is
publicly traded and the debt of the conpany
that owns the intangibles, we nmy do a
surrogat ed market approach and add up all the
stock and all the debt and relate that back to
the assets and distribute it back to that
i ntangi bl e asset based on its -- you know, the
i nvestment of the conpany, its pro rata share
of the val ue.

(R 58 - 59).

Moores conceded that m stakes are possible. But clearly, the
Department attenpts to assess all utilities fairly, using
"reasonable effort and diligence, using the best information and

procedures available, . . . ." State v. Mirphy, at page 895. The

fact that intangibles are not uniformy assessed under the cost
method is not fatal to the Departnent's overall appraisal system
because intangibles may be assessed wusing other nethods.

| nequality in valuation may occur on a case-by-case basis,

depending on the information available, but the Taxpayers have
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failed to establish actual systematic discrimnation by the
Depart nent .

The Taxpayers cite Edward Valves, Inc. v. Wake County (NC),

451 S.E. 2d 64 (1995) in support of their case. However, that case

can be distingui shed because Wake County used a single, inflexible

taxing nethod. |If the intangi ble was capitalized on the business's
financial statenents, it was taxed. If not capitalized, the
i ntangi ble was not taxed. There was no alternative nethod
avai | abl e.

The Departnent, however, uses a variety of different nethods
to assess utility property. Unli ke the Wake County system a
utility's intangi ble value may be assessed and taxed in Al abanmm,
even if the intangible is not booked on the utility's financia
st at ement s.

The Taxpayers do not contest the final assessnents of value in
i ssue. Those final assessnents are accordingly affirned.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Ent ered Novenber 1, 1996

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



