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Tal | apoosa R ver Electric Cooperative, Inc. ("Taxpayer") filed
a direct petition for refund of utility gross receipts tax with the
Departnent for the period Decenber 1990 through February 1993. The
Department denied the refund, and the Taxpayer appealed to the
Adm ni strative Law Division pursuant to Code of Ala. 1975, §40-2A-
7(c)(5)a. A hearing was conducted on Novenber 14, 1995. Chris
Simons represented the Taxpayer. Assi stant Counsel Margaret
McNei || represented the Departnent.

The Departnent concedes that the Taxpayer overpaid the tax in
gquestion. However, the Departnent denied the direct petition filed
by the Taxpayer because it argues that the Taxpayer collected the
tax fromits custoners. A taxpayer may file a direct petition for
refund of any public utility tax only if the taxpayer never
collected the tax fromits custonmers. Code of Ala. 1975, §40-2A-
7(c)(1). This case thus turns on whether the Taxpayer collected
the utility tax in question fromits custoners.

The Taxpayer is a non-profit electric cooperative that
provides electric utility services to its custoners. The utility
service charges are subject to the utility gross receipts tax

| evied at Code of Ala. 1975, §40-21-80 et seq. As required, the
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Taxpayer charges and collects the utility tax fromits customers,
and remts the tax to the Departnent. The tax is conputed on the
total utility service charge, and is stated as a separate itemon
the custoner's bill.

If a customer fails to pay wthin 15 days after billing, the
Taxpayer i1ssues a delinquent notice and charges the customer a
$2.00 fee. The Taxpayer's operating rules require that "The
(del i nquent notice) charge shall not be less than $2.00." The
$2.00 fee is separately stated as a specific itemon the custoner's
next bill.

In the early 1980s, the Taxpayer was not paying the utility
gross receipts tax on the $2.00 delinquent charge. The Depart nent
notified the Taxpayer pursuant to an audit that the $2.00 fee was
taxable. As directed by the Departnent, the Taxpayer began backi ng
the tax out of the $2.00 fee, and conputing and paying tax on the
di scounted anount. The Taxpayer continued charging a | unp-sum
$2. 00 fee without breaking out the tax on the custonmer's bill.

The Adm nistrative Law Division ruled in State of Al abama v.

Mobile Gas Services Corp., Admn. Law Docket S. 90-149, decided

Sept enber 20, 1990, that reconnect and collection fees charged by
a utility provider were incidental charges not subject to the
utility gross receipts tax. That holding was affirnmed by the

Al abama Court of Civil Appeals in State v. Mbile Gas Service

Corp., 621 So.2d 1333 (Ala.C v. App. 1993).

After the Mbile Gas case, the Taxpayer filed a direct
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petition for refund of the wutility tax it had paid on the
del i nquent fees during the period in issue. The Departnent denied
the direct petition because it clains that the Taxpayer had
collected the tax fromits custonmers. |If so, the Taxpayer woul d be
required to file joint petitions wth its custoners pursuant to
Code of Ala. 1975, §40-2A-7(c)(1).

The wutility gross receipts tax is a direct tax on the
consuner. The utility provider is required to add the tax to the
utility service charge, collect if fromthe custoner, and remt it
to the Departnment. Code of Ala. 1975, §40-21-86 further provides
in part as foll ows:

It shall be unlawful for any person furnishing utility

services to fail or to refuse to collect from the

purchaser the anobunt required by this section to be
collected, and it shall be |ikew se unlawful to refund or
offer to refund all or any part of the amount coll ected

or to absorb or advertise directly or indirectly the

absorption or refund of said amount or any portion

t her eof .

The Taxpayer, after being notified that the $2.00 fee was
subject to tax, failed to add the tax to the fee and collect it
fromthe custonmer. The Taxpayer thus illegally absorbed the tax by
including it within the $2.00 charge. The Taxpayer should have
either (1) added the tax to the $2.00 fee and billed and coll ected
it from the custonmer as a separate item or (2) separately
identified the tax as a part of the $2.00 charge. Only then woul d

the tax have been collected fromthe custoner.

An anal ogous situation involves the gross receipts sales tax
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|l evied at Code of Ala. 1975, §40-23-2(2). Like the utility tax,
the sales tax nust be added to and stated separately from the
t axabl e gross receipts. For exanple, admssion to a football gane
iIs subject to the gross receipts sales tax. The ticket nust
specify the amount of tax included in the |unp-sum charge.
O herwise, the entire lunp-sumprice is taxable. Were adm ssion
tickets are not required or practical, a sign show ng the adm ssion
charge and the tax as separate itens nust be posted. See,

Department Reg. 810-6-2-.86.' See also, Department of Revenue V.

Huntsville Baseball Cub, Inc. and Departnent of Revenue V.

Bi r m ngham Baseball Cub, Inc., Admn. Law Dockets S. 92-208 and

S. 92-170, pinion and Prelimnary Order entered February 23, 1994

! Departnent Reg. 810-6-2-.86 reads as foll ows:

(1) The sales tax due on an adm ssion fee
must be collected as a separate item \ere
the tax is not stated and coll ected separately
the total anmount of the adm ssion price wll
be used as the neasure of the tax to be paid
to the State. Were the tax is stated and
coll ected separately, only the anmobunt of the
adm ssion price (not including tax) will be
used as the neasure of the tax.

(2) This rule will have been conplied with
where a sign show ng the adm ssion price and
anount or amounts of tax due thereon is
permanent|ly displayed within view of persons
payi ng such adm ssions or where the tickets
used in connection with such transactions have
plainly printed on the face thereof the
adm ssion price and, as a separate item the
anmount of sales tax due thereon. (Readopted
t hrough APA Code effective October 1, 1982).
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(Sign at gate of baseball stadiumstating that "Price includes tax"
hel d i nsufficient because the anount of tax was not specified. The
entire | unp-sum adm ssion was held to be taxable).

The sanme rationale applies to the utility gross receipts tax.

The tax nust be added to or at |east separately stated fromthe
t axabl e charge. O herwise, tax is owed on the full [unp-sum
anmount .

The Taxpayer failed to collect the tax in issue fromits

custoners because the tax was not specified on the custoner's bill

If the Departnent's position is accepted, the Taxpayer and al
other utilities could stop adding the tax as a separate itemto the
utility service charge, and instead claimthat the tax was incl uded
in the base charge. To be consistent, the Departnent would have to
agree. Taxpayers subject to the gross receipts sales tax could
make the same argunent, which clearly is contrary to the
Departnent's | ongstandi ng position that unless the tax is broken
out as a separate item the entire charge is taxable, i.e. does not
i ncl ude the tax.

In sunmary, by not separately stating the tax on the
custonmer's bill, the Taxpayer illegally absorbed the tax in the
$2.00 fee. The tax was not added to and coll ected by the Taxpayer
in addition to the delinquent fee. Consequently, the Taxpayer's
direct petition for refund should be granted, plus applicable
i nterest.

This Final Order may be appealed to circuit court within 30
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days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered June 14, 1996.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



